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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.) , the Com- 
modity Exchange Act (7 U.S.C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S.C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seqg.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C.1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 


Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 


A yearly Index-Digest and Subject-Index, list of decisions 
reported, and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 


Copies of monthly issues of the decisions will be available 
through the Superintendent of Documents, U. S. Government 
Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4204) 


In re DENVER LIVE STOCK COMMISSION COMPANY, A CORPORATION. 
P&S Docket No. 2128. Decided March 2, 1955. 


Cease and Desist—Violations of Act—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Selling Live- 
stock to and for Employees—Permitting Unregistered 
Persons to Use Trading Facilities—Rendering Clearing 
Services without Being Registered—Selling Consigned 
Livestock to a Dealer and, within the Same or Following 
Day, Reselling for Him at Substantial Mark Ups—Repur- 
chasing, at Mark Ups, Consigned Livestock Sold to Dealer 
to Fill Purchase Order—Consent Order 


Where respondent permitted its employees and others to use respondent’s 
facilities to purchase and resell livestock consigned to respondent for 
sale on a commission basis; sold livestock for said persons in competition 
with livestock consigned to respondent for sale on a commission basis; 
financed and cleared speculative transactions without being registered 
to render clearing services; and sold livestock consigned to respondent 
for sale on a commission basis to dealers and, within the same or follow- 
ing day, reselling the livestock for them at substantial mark ups; and 
repurchasing, at mark ups, consigned livestock sold to dealers, to fill 
purchase orders, held, respondent shall cease and desist from engaging 
in such unfair, unjustly discriminatory, and deceptive practices. 


. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. William R. Koger, of Denver, Colorado, for respondent. Mr. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Division, Agricultural Market- 
ing Service, on October 20, 1954, charged respondent with vari- 
ous violations of the act and the regulations. Respondent, on 
November 15, 1954, filed an answer to said Order of Inquiry 
and Notice of Hearing admitting the jurisdictional allegations, 


193 








194 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 193 


attempting to explain or justify its action in connection with 
others, and denying the remaining allegations. Respondent denied 
that any of the violations charged against it in the Order of 
Inquiry and Notice of Hearing were wilful. On December 15, 
1954, respondent filed an Amended Answer admitting “the mate- 
rial allegations of fact’ in the Order of Inquiry and Notice of 
Hearing but denying wilful violations of the act or the regula- 
tions, waiving the right to an oral hearing and to the report of 
the examiner and consenting to the issuance of “an appropriate 
order,” with findings of fact, requiring it to cease and desist from 
the practices complained of in the Order of Inquiry and Notice 
of Hearing. The Livestock Division, by its Attorney, has recom- 
mended that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis, at the 
stockyard, and at all times mentioned herein was so registered. 


3. Respondent, at the stockyard, on or about five specified 
dates and at divers other times during the period from October 1 
through December 31, 1951, permitted a trading partnership 
composed of Henry Kestel, employed by respondent as cattle sales- 
man, and Ben Grabrian, a registered dealer, to use respondent’s 
facilities for speculative operations and purchase livestock con- 
signed to respondent for sale on a commission basis which was 
resold, usually on the same day but in any event within two days 
after purchase from respondent, at substantial profits to the trad- 
ing partnership. 


4. Respondent, at the stockyard, on or about June 10, 1950, 
permitted a trading partnership composed of Tony Kestel, em- 
ployed by respondent as cattle salesman, and Roland La Grange, 
a registered dealer, to use respondent’s facilities for a speculative 
operation and purchase 95 head of cattle consigned to respondent 
for sale on a commission basis by David Patton of Brighton, Colo- 
rado, which were resold on the same day to Gil Graber, a regis- 
tered dealer, on a “turned ticket” basis, at a profit of $304.47 to 
said employee Tony Kestel. 
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5. Respondent, at the stockyard, on or about October 25, 1950, 
permitted Max Engleson, secretary and treasurer of respondent, 
Neil McCullough, vice-president of and a cattle salesman for 
respondent, and Henry Kestel, a cattle salesman for respondent, 
to engage in a speculative transaction, through its facilities, with 
I. R. Booth and F. C. Booth, partners, doing business as the 
Golden Rule Market. Respondent sold for said group, in compe- 
tition with livestock consigned to respondent for sale on a com- 
mission basis, 349 cattle which had been purchased in a country 
transaction from A. A. Ringenberg at Littleton, Colorado. The 
profit from said speculative transaction was divided between the 
Golden Rule Market and respondent’s said officers and employees, 
as follows: 


Max Engelson $ 410.00 
Henry Kestel 410.00 
Neil McCullough 410.00 
Golden Rule Market 1,234.49 


6. Respondent financed and cleared the speculative trans- 
action described in Finding of Fact 5 above without being regis- 
tered with the Secretary of Agriculture to render clearing services. 


7. Respondent, at the stockyard, on or about six specified 
dates and at divers other times during the period from February 
1, 1951, through December 31, 1952, sold livestock consigned to 
it for sale on a commission basis to Ben Grabrian, then, on the 
same day or the following day, resold such livestock for the 
account of said dealer at substantial profits to him. 


8. Respondent, at the stockyard, on or about two specified 
dates and at divers other times during the period from January 
1, 1951, through December 31, 1951, sold cattle consigned to it 
for sale on a commission basis to certain dealers pursuant to 
agreements, understandings, or arrangements with those dealers, 
that such cattle would be repurchased by respondent at substan- 
tially marked up prices to fill orders for purchasers of cattle on 
a commission basis placed with respondent. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has violated sections 303, 304, 307, and 312(a) of the 
act and sections 201.10, 201.13, 201.27 and 201.60 of the regu- 
lations. 
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Inasmuch as respondent has consented and the complainant has 
recommended that an order be issued which would require respon- 
dent to cease and desist from the practices complained of in the 
Order of Inquiry and Notice of Hearing, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 


This order shall become effective 6 days after service and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4205) 


In re ROBERT W. ROSIN & Co. P&S Docket No. 2124. Decided 
March 9, 1955. 


Denial of Application for License—Financial Requirements 


Where petitioner failed to establish that it has current assets equal to its 
current liabilities and, in addition thereto, sufficient free working capital, 
held, due to petitioner’s failure to establish that it met the financial 
requirements, its petition for a license to engage in the business of 
buying and selling live poultry is denied. 


Mr. John L, Currin for Livestock Division, Agricultural Marketing Service. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the provisions of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), insti- 
tuted by an order of inquiry and notice of hearing issued October 
6, 1954, by H. E. Reed, Director of the Livestock Division, Agri- 
cultural Marketing Service, United States Department of Agricul- 
ture. It was charged that the respondent filed an application under 
the provisions of the act and the regulations for a license to engage 
in the business of buying and selling live poultry at Chicago, 
Illinois. It was also charged that the respondent was unfit to 
receive a poultry license because it was financially unable to fulfill 
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the obligations it would incur as a licensee under the act (7 U.S.C. 
218a(b) ; 9 CFR 201.14). 

The order of inquiry was served on the respondent on October 
11, 1954. No answer has been filed or oral hearing requested. 
Therefore, under the rules of practice governing proceedings 
under the act (9 CFR 202.9), the respondent is deemed to have 
admitted the material facts set out in the order of inquiry and 
waived the right to an oral hearing. Hearing Examiner John 
Curry issued a report to this effect recommending that the 
respondent’s application for a license be denied. A copy of the 
report was served upon the respondent. The respondent did not 
file exceptions. 


FINDINGS OF FACT 


1. On May 4, 1954, Robert W. Rosin & Co., an Illinois corpora- 
tion whose address is 952 West Fulton. Street, Chicago, Illinois, 
filed an application under the provisions of the Packers and Stock- 
yards Act, 1921, as amended, for a license to engage in the 
business of buying and selling live poultry in interstate commerce 
at Chicago, Illinois. 


2. Chicago, Illinois, is a city, market and place designated by 
the Acting Secretary of Agriculture as subject to the provisions 
of Title V of the Packers and Stockyards Act, as amended (7 
U.S.C. 218, 218(a)), in an order dated January 23, 1936, effective 
March 4, 1936. 


3. Respondent’s application for a poultry license discloses that 
respondent, on December 31, 1953, had current assets totaling 
$26,663.13 and current liabilities totaling $41,095.80, leaving a 
deficiency in free working capital amounting to $14,432.67. Re- 
spondent has thereby failed to meet the financial requirements 
under the act and the regulations promulgated thereunder (7 
U.S.C. 218a(b) ; 9 CFR 201.14). 


CONCLUSIONS 


The respondent is unfit to receive a license under the act by 
reason of the fact that it failed to establish that it has current 
assets equal to its current liabilities and, in addition thereto, suffi- 
cient free working capital to equal 25 percent of its average 
weekly purchases and/or sales of live poultry. The respondent 
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thereby fails to meet the financial requirements for the issuance 
of a license under the act and the applicable regulations (7 U.S.C. 
218a(b) ; 9 CFR 201.14). 


ORDER 


The respondent’s application for a live poultry license is here- 
with denied. 


(No. 4206) 


In re H. D. HOULTON, LAWRENCE HOoUvULTON, LAVERN LANGVERDT, 
AND VIRGIL PATTERSON, partners, d/b/a JUNCTION CITY LIVE- 
STOCK SALES COMPANY. P&S Docket No. 2154. Decided March 
16, 1955. 


Suspension of Registration for Ninety Days—Cease 
and Desist—Violation of Act—Operating Business while 
Insolvent 


Respondents are ordered to cease and desist from operating as a market 
agency or as a dealer while insolvent, and respondents’ registration is 
suspended for a period of ninety days and thereafter until they submit 
satisfactory evidence of solvency at which time a supplemental order 
will be issued terminating this suspension. 


Mr. Jerome S. Duerest for Livestock Division, Agricultural Marketing Serv- 


ice. Mr. C. L. Hoover of Hoover and Schermerhorn, of Junction City, 
Kansas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and Notice 
of Hearing filed by the Director, Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture, on 
February 7, 1955. The Order of Inquiry and Notice of Hearing 
charges that the respondents are insolvent within the meaning of 
the provisions of the Act of Congress approved July 12, 1943 
(7 U.S.C. 204), and wilfully violated sections 304, 307 and 312 (a) 
of the act. On February 18, 1955, one of the respondents, acting in 
his own behalf, filed an answer admitting that the partnership was 
then insolvent and also was insolvent as of January 12, 1955, but 
denied wilfulness. Said respondent joined the other respondents in 
an answer filed in behalf of the partnership on March 8, 1955. 
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Respondents’ answer admits that they presently are insolvent and 
were insolvent as of January 12, 1955, waives the report of an 
examiner and the right to an oral hearing, and consents to the 
issuance of an appropriate order, with findings of insolvency, 
requiring them to cease and desist from operating while insolvent 
and suspending their registration for a period of 90 days and 
thereafter until such time as respondents shall show themselves 
to be solvent. The Livestock Division, Agricultural Marketing 
Service, has recommended that an order be issued in accordance 
with the terms suggested by the respondents. 


FINDINGS OF FACT 


1. The Junction City Livestock Sales Company, Junction City, 
Kansas, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondents are registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock for their own account, at the stock- 
yard, and at the time hereinafter referred to were so registered. 


3. Respondents are insolvent. As of January 12, 1955, respond- 
ents’ assets totaled $4,305.21 as compared to total liabilities of 
$86,310.03, resulting in an excess of liabilities over assets of 
$82,004.82. 


CONCLUSIONS 


The order consented to should be entered. 


ORDER 


Respondents are hereby ordered to cease and desist from oper- 
ating as a market agency or as a dealer at any posted stockyard 
while insolvent. 

Respondents’ registration is suspended for a period of 90 days 
from the effective date of this order and thereafter until respond- 
ents show themselves able to discharge all their financial obliga- 
tions as they accrue. At the request of respondents, when they 
make such a showing, a supplemental order will be issued in this 
proceeding terminating this suspension after the 90-day period. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4207) 


In re HARRY E. SMITH, d/b/a PARSONS LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 2117. Decided March 17, 1955. 


Cease and Desist—Violations of Act—Improperly Using 
Funds Received as Proceeds—Maintaining Shortage in 
Custodial Account for Shippers Proceeds—Failing to Show 
in Accounts True Name of Purchasers of Livestock—Fail- 
ing to Remit Net Proceeds to Consignors—Making Kick- 
backs to Employees—Failing to Keep Proper Books and 
Records—Consent. Order 


For violating the act by using funds received as proceeds from the sale of 
consigned livestock for respondents own purposes; maintaining a short- 
age in the custodial account for shippers proceeds; failing to remit net 
proceeds to consignors; failing to show in accounts the true names of 
purchasers of livestock; granting kickback payments to employees; fail- 
ing to keep proper books and records; respondent is ordered to cease 
and desist from such violations, and respondent is ordered to deposit the 
gross proceeds received from the sale of livestock on a commission basis 
in a separate bank account and to keep proper books and records. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Clark M, Fleming, of Erie, Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Division, Agricultural Mar- 
keting Service, on August 24, 1954, charges the respondent with 
violating various provisions of the act and the regulations (9 
CFR 1949 Ed. 201 et seq.). On October 18, 1954, respondent filed 
an answer to the Order of Inquiry and Notice of Hearing in 
which he admitted the jurisdictional allegations and some of the 
other allegations contained in the Order of Inquiry and Notice 
of Hearing, attempted to explain or justify his actions in con- 
nection with other allegations, and denied the remaining ones. 
Respondent denied that any of the violations charged against him 
were wilful. On December 6, 1954, he filed an amended answer in 
which he admitted the allegations contained in “paragraphs III, 
IV, VI, VII and VIII (a), (b) and (d)” of the Order of Inquiry 
and Notice of Hearing, waived the right to an oral hearing, and 
consented to the issuance of an appropriate order, with findings 
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of fact, requiring him to cease and desist from the practices com- 
plained of in said paragraphs of the Order of Inquiry and Notice 
of Hearing, but denied “the allegations contained in paragraphs 
V and VIII (c) of the said Order of Inquiry and Notice of Hear- 
ing.” Respondent, in the answer filed on October 18, 1954, gave 
detailed explanations and justifications for his actions in con- 
nection with the transactions covered by said paragraphs V and 
VIII (c). The Livestock Division, Agricultural Marketing Serv- 
ice, has recommended that the charges denied by respondent be 
deleted and that the order consented to by respondent be entered. 


FINDINGS OF FACT 


1. The Parsons Stock Yards, Parsons, Kansas, hereinafter 
referred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis, at the 
stockyard, and at the times of the transactions of respondent 
hereinafter referred to was so registered. 


3. Respondent, at the stockyard, during the period from Sep- 
tember 1, 1953 through February 28, 1954, used funds received 
as proceeds from the sale of livestock consigned to him for sale 
on a commission basis for purposes of his own and purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to shippers, thereby endangering the faith- 
ful and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors, in that: 


(a) Respondent, on October 31, 1953, had a shortage in ship- 
pers’ proceeds of $1,084.52. As of that date, respondent had out- 
standing checks amounting to $12,890.53 drawn on his custodial 
account and had to offset such outstanding checks a bank balance 
of $9,205.64 and current proceeds receivable of $2,600.37. 


(b) Respondent, on or about six specified dates and at divers 
other times during the months of October and November 1953, 
in connection with purchases of livestock on a commission basis, 
used shippers’ proceeds to finance such order-buying transactions 
by issuing checks drawn on his custodial account to pay for the 
livestock and reimbursing the custodial account for the funds so 
used after receipt of payment from the persons for whom such 
purchases were made. 
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(c) Respondent, on or about two specified dates during the 
months of January and February 1954, and in connection with 
two speculative country purchase transactions made by respon- 
dent and Tony Van Leeuwen, an employee of respondent, used 
shippers’ proceeds to finance such country transactions by issu- 
ing checks drawn on his custodial account to pay for the livestock 
then reimbursing the custodial account for the funds so used 
after the sale of the livestock at the stockyard. 


4, Respondent, at the stockyard, on or about six specified dates 
and at divers other times during the period from October 1, 1953 
through March 81, 1954, in accounting to owners and consignors 
for the sale of livestock consigned to respondent for sale on a 
commission basis, submitted accounts of sale showing assumed, 
false, fictitious or otherwise incorrect names as the purchasers 
of the livestock instead of the true and correct. names of such 
purchasers, copies of which were made a part of respondent’s 
accounts and records. 


5. Respondent, at the stockyard, on or about three specified 
dates and at divers other times during the period from December 
1, 1953 through March 31, 1954, sold livestock consigned to him 


for sale on a commission basis and failed to submit true account- 
ings of such sale transactions and to remit the entire net pro- 
ceeds from the sales to the consignors of the livestock in that 
respondent, in accounting to the consignors, submitted accounts 
of sale falsely and incorrectly showing sale prices lower than 
those actually collected in said transactions, copies of which were 
made a part of respondent’s accounts and records, and made 
“kick back” payments to certain of his employees, or employees 
of the purchasers of the livestock, of the difference between the 
actual sale prices and the false and incorrect sale prices reported 
to the consignors instead of remitting the entire net proceeds to 
the consignors. 


6. Respondent, during the period from December 1, 1953 
through March 31, 1954, failed to fully and correctly disclose the 
transactions described in Finding of Fact 5 above in his books 
and records. 


CONCLUSIONS 


By reason of the facts set out above, all of which have been 
admitted by respondent, it is concluded that the respondent has 
violated sections 304, 307, 312(a) and 401 of the act and sections 
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201.40, 201.41 and 201.43 of the regulations. Inasmuch as the 
respondent has consented and the complainant has recommended 
that an order be issued which would require the respondent to 
cease and desist from the acts complained of, such an order will 
be issued. 


ORDER 


Respondent is hereby ordered to cease and desist from engag- 
ing in or using the unfair, unjustly discriminatory and deceptive 
practices described in the Findings of Fact above. 

Respondent shall deposit the gross proceeds from the sale of 
livestock handled on a commission basis, and any other funds 
that come into his possession as agent, in a bank account separate 
from the general or private account or accounts in which his own 
funds are deposited. Such account shall be drawn upon only for 
the payment of the net proceeds due to the person or persons 
entitled thereto and for the payment of such sums due respon- 
dent as compensation for his services and for payment of lawful 
marketing charges, and shall be kept in a manner that will clearly 
reflect the handling of the funds in compliance with the require- 
ments of section 201.42 of the regulations. 


The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business as a dealer and market agency at the stockyard. 


This order shall become effective 6 days after service and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4208) 


In re CARROLL D. SACK, RALPH B. HERRICK, AND JOHN C. Wor- 
THEN, d/b/a JOHN CLAY AND COMPANY. P&S Docket. No. 2127. 
Decided March 23, 1955. 


Cease and Desist—Violations of Act—Unfair, Unjustly 
Discriminatory and Deceptive Practices—Permitting Em- 
ployee to Use Trading Facilities—Selling Livestock for 
Employee in Competition with Consigned Livestock—Sell- 
ing Livestock to Favored Buyers without Offering Them 
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for Sale on Open Market—Selling Livestock with Arrange- 

ment to Repurchase at Marked Up Prices and Weights to 

Fill Purchase Orders—Issuing False Accounts of Purchase 
and Sale—Consent Order 


Where respondents permitted an employee to use their facilities to engage 
in trading operations; sold livestock for an employee in competition with 
livestock consigned to respondents for sale on a commission basis; sold 
consigned livestock to favored buyers without offering said livestock for 
sale on open market; used consigned livestock to fill purchase orders 
without offering them for sale on open market; sold consigned livestock 
to favored buyers and repurchased said livestock at marked up prices 
and weights to fill purchase orders; and made false billings and accounts 
of purchase and sale, held, respondents shall cease and desist from 
engaging in such unfair, unjustly discriminatory, and deceptive practices. 


. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Clarence L. Ireland of Ireland, Ireland, Stapleton and Pryor 
and Mr. William R. Koger, of Denver, Colorado, for respondents. Mr. 


John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Acting Director, Livestock Division, Agricultural 
Marketing Service, on October 15, 1954, charged respondents 
with various violations of the act and the regulations. Respon- 
dents, on November 23, 1954, filed an answer to said Order of 
Inquiry and Notice of Hearing admitting the jurisdictional alle- 
gations, attempting to explain or justify their actions in connec- 
tion with others and denying the remaining allegations. Respon- 
dents denied that they had wilfully violated the act or the regu- 
lations. On December 15, 1954, respondents filed an Amended 
Answer admitting “the material allegations of fact” in the Order 
of Inquiry and Notice of Hearing, but denying wilfulness, waiv- 
ing the right to an oral hearing and to the report of the examiner 
and consenting to the issuance of “an appropriate order,” with 
findings of fact, requiring them to cease and desist from the prac- 
tices complained of in the Order of Inquiry and Notice of Hear- 
ing. The Livestock Division, by its attorney, has recommended 
that such an order be issued. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis, at the 
stockyard, and at all times mentioned herein were so registered. 


3. Respondents, at the stockyard, on or about the dates and 
in the transactions described below and in other similar trans- 
actions at divers other times during the period from July 1 
through December 31, 1950, permitted respondent Ralph B. Her- 
rick, employed by respondents as their head cattle salesman, to 
engage in secret speculative operations through the facilities of 
respondents, and, in connection therewith issued false and incor- 
rect accounts of purchase or accounts of sale, or both, copies of 
which were made a part of respondents’ accounts and records, as 
follows: 


(a) Respondents, at the stockyard, on or about July 17, 1950, 
permitted respondent Ralph B. Herrick, employed as head cattle 
salesman by respondents, to engage in secret speculative opera- 
tions through the facilities of respondents by selling for him, in 
competition with livestock consigned to them for sale on a com- 
mission basis, 109 cattle which said respondent Ralph B. Herrick 
had purchased from Oscar Erickson, Fort Collins, Colorado. Re- 
spondents issued a false and incorrect bill to Al Geiger, a regis- 
tered dealer, which purported to show the sale to him by respon- 
dents of the 109 cattle “f.o.b Fort Collins, Colorado.” On the 
same day respondents issued an account of sale showing the 
assumed, false, and incorrect name of said Al Geiger as the seller 
of the cattle, when in fact the 109 cattle were owned and sold by 
respondent Ralph B. Herrick. Copies of said false and incorrect 
bill and account of sale were made a part of respondents’ accounts 
and records. 


‘(b) Respondents, at the stockyard, on or about October 24, 
1950, permitted respondent Ralph B. Herrick, employed as head 
cattle salesman by respondents, to engage in secret speculative 
operations through the facilities of respondents by selling for 
him, in competition with livestock consigned to respondents for 
sale on a commission basis, 73 steers which said respondent Ralph 
B. Herrick had purchased from May Brothers Ranch, Laramie, 
Wyoming. Respondents issued an account of purchase falsely and 
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incorrectly showing the purchase of said steers by respondents 
on a commission basis, purportedly for the account of Al F. 
Geiger, a registered dealer, and on the same day issued an 
account of sale showing the assumed, false, and incorrect name 
of said Al F. Geiger as the seller of the steers, when in fact the 
steers were owned and sold by respondent Ralph B. Herrick. 
Copies of said false and incorrect account of purchase and account 
of sale were made a part of respondents’ accounts and records. 


(c) Respondents, at the stockyard, on or about November 17, 
1950, permitted respondent Ralph B. Herrick, employed as head 
cattle salesman by respondents, to engage in secret speculative 
operations through the facilities of respondents by selling for 
him, in competition with livestock consigned to respondents for 
sale on a commission basis, 130 calves which said respondent 
Ralph B. Herrick had purchased from George L. Tracy, Hotch- 
kiss, Colorado. Respondents issued a false and incorrect bill to 
Al F. Geiger, a registered dealer, which purported to show the 
sale to him by respondents of the 130 calves. On the same day 
respondents issued an account of sale showing the assumed, false, 
and incorrect name of said Al F. Geiger as the seller of the 
calves, when in fact the 130 calves were owned and sold by 
respondent Ralph B. Herrick. Copies of said false and incorrect 
account of purchase and account of sale were made a part of 
respondents’ accounts and records. 


4. Respondents, at the stockyard, at divers times during the 
period from April 1, 1953 through May 31, 1954, in connection 
with the sale of sheep consigned to them for sale on a commission 
basis, failed to show such consigned sheep openly to interested 
buyers but instead allotted prearranged turns to certain favored 
buyers and sold the sheep to such favored buyers without offering 


them for sale on open market. 


5. Respondents, at the stockyard, on or about five specified 
dates and at divers other times during the period from September 
1, 1953 through March 31, 1954, used sheep consigned to them 
for sale on a commission basis to fill purchase orders on a com- 
mission basis, filled said purchase orders without offering the con- 
signed sheep for sale on the open market to interested buyers 
and, in accounting to the consignors for the sale of their sheep, 
failed to show that the sheep were used to fill purchase orders. 


6. Respondents, at the stockyard, on or about nine specified 
dates and at divers other times during the period from November 
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1, 1950 through November 30, 1953, sold cattle consigned to them 
for sale on a commission basis to certain favored dealers pur- 
suant to agreements, understandings or arrangements with those 
dealers that such cattle would be repurchased by respondents on 
the same day, or the following day, at substantially marked up 
prices or with “fill” advantages at marked up weights, or both, to 
fill orders for purchases of cattle on a commission basis placed 
with respondents. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondents have violated sections 304, 307, and 312(a) of the act 
and sections 201.43, 201.56, 201.58, and 201.62 of the regulations. 
Moreover, respondents, by making false and incorrect billings, 
accounts of purchase and accounts of sale a part of their accounts 
and records, violated section 401 of the act. 

Inasmuch as respondents have consented and the complainant 
has recommended that an order be issued which would require 
respondents to cease and desist from the practices complained of 
in the Order of Inquiry and Notice of Hearing, the order will be 
issued. 

ORDER 

Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

This order shal] become effective 6 days after service and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4209) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided March 23, 1955. 


Rates and Charges—Indefinite Petition 


Where respondents filed a petition for modification or extension of current 
schedule of rates and charges but failed to specify the modification or 
extension desired, an extension of time is granted within which to 
answer the petition after respondents clarify their request. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


On February 28, 1955, respondents in this rate proceeding 
under the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.), filed a document requesting “modification or 
extension” of the current schedule of rates and charges. Respond- 
ents did not set forth the specific modification or extension desired 
but stated that “Data with respect to modification will be sub- 
mitted within the next thirty days.” 

Accordingly, the Livestock Division has requested that the time 
within which it may file an answer to respondents’ request be 
extended to and including the twentieth day after respondents file 
the data referred to above if it appears from such data that they 
desire only a continuation of the current rates and charges or the 
twentieth day after the publication of a Federal Register notice 
of respondents’ request if such a notice is required in connection 
with the data that are filed. 

In view of the foregoing the extension of time requested by the 
Livestock Division is hereby granted. 

Under the order of March 29, 1954 (13 A.D. 247), the authority 
for assessment of the current schedule of rates and charges is due 
to expire on April 30, 1955, unless changed or continued in effect 
before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4210) 


In re THE A. A. BLAKELY LIVESTOCK COMMISSION COMPANY, INC. 
P&S Docket No. 2129. Decided March 28, 1955. 


Cease and Desist—Violations of Act—Unfair, Unjustly 
Discriminatory and Deceptive Practices—Permitting Em- 
ployee to Use Trading Facilities—Selling Livestock for 
Employee in Competition with Consigned Livestock—Re- 
ceiving and Accepting Kickbacks—Selling Consigned Live- 
stock at Marked Up Prices without Offering Livestock 
for Sale on Open Market—Repurchasing, at Mark Up, 
Consigned Livestock Sold to Dealer, to Fill Purchase Order 
—Purchasing Livestock to Fill Purchase Order from Dealer 
and Accepting Share in Profits from Transaction—Issuing 
False Accounts of Billings and Accounts of Sale—Consent 
Order 


Where respondent permitted an employee to use respondent’s facilities for 
secret speculative operations; sold livestock for employees in competition 
with livestock consigned to respondent on commission basis; received 
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kickbacks on sale for a dealer; sold consigned livestock at marked up 
prices to favored dealers without offering said livestock for sale on open 
market; repurchased, at mark ups, consigned livestock sold to dealers, 
to fill purchase orders; purchased livestock to fill purchase orders from 
dealer and accepted a share in the profits from the same transactions; 
and issued false accounts of billings and accounts of sale, held, respond- 
ent is ordered to cease and desist from engaging in such unfair, unjustly 
discriminatory and deceptive practices. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. William R. Koger, of Denver, Colorado, for respondent. Mr. John 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Division, Agricultural Mar- 
keting Service, on October 25, 1954, charged respondent with 
various violations of the act and the regulations. Respondent, on 
November 12, 1954, filed an answer to said Order of Inquiry and 
Notice of Hearing admitting the jurisdictional allegations, at- 
tempting to explain or justify its actions in connection with others 
and denying the remaining allegations. Respondent denied that 
any of the violations charged against it in the Order of Inquiry 
and Notice of Hearing were wilful. On December 15, 1954, re- 
spondent filed an Amended Answer admitting “the material allega- 
tions of fact” in the Order of Inquiry and Notice of Hearing, 
except “the allegations of fact set forth in paragraph VII,” but 
denying wilful violations of the act or the regulations, waiving the 
right to an oral hearing and to the report of the examiner, and 
consenting to the issuance of “an appropriate order,” with find- 
ings of fact, requiring it to cease and desist from the practices 
complained of in the Order of Inquiry and Notice of Hearing. 
Subsequently, on March 14, 1955, respondent filed .another 
Amended Answer stating that respondent admits the allegations 
contained in Paragraph VII of the Order of Inquiry and Notice 
of Hearing “except that livestock mentioned therein did not pass 
through the Denver Union Stock Yards.” The Livestock Division, 
Agricultural Marketing Service, has recommended that the order 
consented to by respondent be entered. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis, at the 
stockyard, and at all times mentioned herein was so registered. 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions described below and in other similar transactions 
at divers other times during the months of January and February, 
1950, permitted Walter Kist, an employee of respondent, to engage 
in secret speculative operations through the facilities of respond- 
ent and in connection therewith issued false and incorrect billings 
and accounts of sale, copies of which were made a part of respond- 
ent’s accounts and records, as follows: 


(a) Respondent, at the stockyard, on or about January 16 and 
17, 1950, permitted Walter Kist, an employee of respondent, to 
engage in secret speculative operations through its facilities by 
selling for him, in competition with livestock consigned to it for 
sale on a commission basis, 71 calves which said employee had 
purchased in a country transaction. Respondent issued a false and 
incorrect bill dated January 16, 1950, to Al F. Geiger, a registered 
dealer, which purported to show the sale to him by respondent of 
the 71 calves at $72.50 per head. On or about January 17, 1950, 
respondent sold the 71 calves to “A & B” at $28.00 per cwt., 
resulting in a profit of $165.83 to its said employee, and, in con- 
nection with such sale, issued an account of sale showing the 
assumed, false and otherwise incorrect name of said Al F. Geiger 
as the seller of the calves when in fact the 71 calves were owned 
and sold by its employee Walter Kist. Copies of said false and 
incorrect bill and account of sale were made a part of respondent’s 
accounts and records. 


(b) Respondent, at the stockyard, on or about January 16, 
1950, permitted Walter Kist, an employee of respondent, to engage 
in secret speculative operations through its facilities by selling 
for him, in competition with livestock consigned to it for sale on 
a commission basis, 64 steers which said employee had purchased 
in a country transaction. Respondent issued a false and incorrect 
bill dated January 16, 1950, to Al F. Geiger, a registered dealer, 
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which purported to show the sale to him by respondent of the 
64 steers at $100.00 per head. On or about January 19, 1950, 
respondent sold the 64 steers to Henry Howe at $26.70 per cwt., 
resulting in a loss to its said employee, and, in connection with 
such sale, issued an account of sale showing the assumed, false, 
and otherwise incorrect name of said Al F. Geiger as the seller 
of the steers when in fact the 64 steers were owned and sold by 
its employee Walter Kist. Copies of said false and incorrect bill 
and account of sale were made a part of respondent’s accounts and 
records. 


4. Respondent, at the stockyard, on or about February 2, 1950, 
sold 100 cows for the account of Al F. Geiger, a registered dealer. 
Respondent, in connection with such sale, received and accepted a 
“kick-back” of $201.98 and its cattle salesman, Walter Kist, who 
handled said sale transaction, also received and accepted a sum 
of $201.98 from said Al F. Geiger out of the profit realized from 
the transaction. 


5. Respondent, at the stockyard, on or about February 29, 
1952, received 92 cows consigned to it for sale on a commission 
basis by H. B. Leeman of Denver, Colorado, and sold them to N. L. 
Harrison, a registered dealer, before the market opened and with- 
out showing them to interested buyers. Immediately after the cows 
were sold and weighed to said N. L. Harrison, they were “planted”’ 
by him in respondent’s alleys for resale and again respondent 
failed to offer them for sale on the open market, notwithstanding 
the fact that E. G. Hurton and A. F. Jackson, representing the 
Pot Hook Ranch, Hampton, Oregon, had indicated an interest in 
the purchase of the cows. Respondent, instead, sold the cows to 
Earl Kennedy, a registered dealer, who had “flipped” and “won 
first turn” to respondent’s alleys, at a profit of $699.32 to said 
N. L. Harrison. Subsequently, on that same day, the cows were 
resold three times, by three other registered dealers, at a total 
markup of $1,387.32 over the amount remitted to said consignor 
H. B. Leeman, before finally being sold to the Pot Hook Ranch. 


6. Respondent, in four different transactions on or about five 
specified dates and in other similar transactions at divers other 
times during the period from October 1, 1950 through October 31, 
1951, purchased livestock on a commission basis for the account 
of Leslie Woerth of Clarence and Sioux City, Iowa, from Al F. 
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Geiger, a registered dealer, who shared the profits from such 
transactions with Ralph Blakely, part owner and employee 
of respondent, who handled said purchase transactions for 
respondent. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has violated sections 304, 307 and 312(a) of the act and 
section 201.43 of the regulations. Moreover, respondent, by making 
false and incorrect billings and accounts of sale a part of its 
accounts and records, violating section 401 of the act. 


Inasmuch as respondent has consented and the complainant has- 


recommended that an order be issued which would require re- 
spondent to cease and desist from the practices complained of in 
the Order of Inquiry and Notice of Hearing, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

This order shall become effective 6 days after service and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4211) 


In re A. P. HENSLEY AND J. B. ANDREWS, d/b/a HENSLEY-AN- 
DREWS COMMISSION COMPANY. P&S Docket No. 2144. Decided 
March 28, 1955. 


Cease and Desist—Violations of Act—Unfair, Unjustly 

Discriminatory and Deceptive Practices—Charging for 

Feed and Shelter Services Not Furnished—Charging 

Lower Commission Than Specified in Rate Schedule— 
Consent Order 


Where respondents, in connection with the sale of livestock consigned to 
them for sale on a commission basis, charged and collected for feed and 
shelter services that were not furnished and charged and collected lower 
commission for food and shed-pen services than the rates specified in 
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their rate schedule, held, respondents shall cease and desist from engag- 
ing in or using such unfair, unjustly discriminatory and deceptive 
practices. 

Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Messrs. A. P. Hensley and J. B, Andrews, partners, d/b/a Hensley- 
Andrews Commission Company, of National Stock Yards, Illinois, re- 
spondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. An Order of Inquiry and Notice of Hear- 
ing was filed on January 18, 1955, by the Director, Livestock 
Division,, Agricultural Marketing Service, charging that respon- 
dents violated various provisions of the act. On February 9, 1955, 
respondents filed an answer admitting the allegations contained 
in said Order of Inquiry and Notice of Hearing, but denying that 
the violations were wilful, and agreeing to the issuance of a cease 
and desist order. Respondents stated that the violations were due 
to a faulty system of checking on feed and pen charges and that 
their method of handling feeding and yarding records has been 
changed so that “errors of this nature will be held to a minimum.” 
They explained that they had made “adjustments” to all con- 
signors who were overcharged and are also “collecting the under- 
charges” from the consignors involved. The Livestock Division, 
by its attorney, has recommended that an order be issued requir- 
ing respondents to cease and desist from the practices complained 
of in the Order of Inquiry and Notice of Hearing. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondents are registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis, at the 
stockyard, and at the times of the transactions of respondents 
hereinafter referred to were so registered. 


3. Respondents, at the stockyard, in at least 213 transactions 
on 147 dates during the period from January 5, 1953 through 
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March 24, 1954, in connection with the sale of livestock consigned 
to them for sale on a commission basis, charged the consignors 
of the livestock and collected from them approximately $1,373.72 
for feed which was not fed to their livestock or shelter services 
which were not furnished to them in said transactions, or both. 


4. Respondents, at the stockyard, in at least 32 transactions 
on 25 different dates during the period from January 5, 1953 
through March 8, 1954, in connection with the sale of livestock 
consigned to them for sale on a commission basis, charged and 
collected from the various consignors of the livestock a lower 
commission for feed and shed-pen’services than the charges spe- 
cified in respondents’ rate schedule in effect at the time of such 
charges. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondents violated sections 304, 306(f), 307 and 312(a) of the 
act and section 201.24 of the regulations. 

Inasmuch as respondents have agreed and the complainant has 
recommended that an order be issued which would require the 
respondents to cease and desist from the practices complained of 
in the Order of Inquiry and Notice of Hearing, the order will be 
issued. 


ORDER 


The respondents shall cease and desist from engaging in or 
using the unfair, unjustly discriminatory and deceptive practices 
set out in the Findings of Fact above. 

This order shall become effective on the 6th day after service 
and copies hereof shall be served on the parties by registered mail 
or in person. 


(No. 4212) 


BEN GOLDSAMT v. KLEIN’S CELERY. PACA Docket No. 6422. De- 
cided March 2, 1955. 


Failure to Pay Brokerage—Default 


Where complainant alleged failure on the part of respondent to pay him 
brokerage fees in connection with celery purchased by him for respond- 
ent, held, since respondent admitted the material facts alleged in the 
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complaint by failing to file an answer, complainant is entitled to an 
award of reparation in the amount of the brokerage fees with interest. 


Mr. Ben Goldsamt, of New York, New York, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on November 19, 1954. Complainant 
seeks an award of reparation for brokerage allegedly earned on 
3 carloads of celery purchased for respondent’s account in Febru- 
ary and March 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 20, 1954. A copy of 
the report of investigation and a copy of the formal] complaint 
were served upon respondent on December 21, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Ben Goldsamt, whose post 
office address is 204 Franklin Street, New York 7, New York. 


2. Respondent is an individual, Raymond Klein, doing business 
as Klein’s Celery, whose post office address is 193 Miller Street, 
Newark, New Jersey. At the time of the transactions involved 
herein, respondent was licensed under the Act. 


8. In the course of interstate commerce and by oral contracts, 
respondent employed complainant to purchase for respondent’s 
account 3 carloads of celery on the dates indicated below and 
agreed to pay complainant $30 per car brokerage: 


Date Car No. Contents State of Origin 
Feb. 20, 1954 RD 13189 450 crs pascal celery Arizona 
Feb. 26, 1954 PFE 92913 378 crs pascal celery California 


Mar. 5, 1954 RD 4253 400 crs pascal celery California 
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4. The brokerage earned in negotiating the purchase of the 
3 carloads of celery is $90, no part of which has been paid by 
respondent to complainant. 


5. The formal complaint was filed on November 19, 1954, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the broker- 
age earned on the 3 carloads of celery purchased for respondent’s 
account is in violation of Section 2 of the Act. Complainant should 
be awarded reparation in the amount of $90, with interest, and 
the facts should be published. 





ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $90, with interest 
thereon at the rate of 5 percent per annum from April 1, 1954 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4213) 


WINTERMEX PRODUCE COMPANY v. M. S. TOLEDO COMPANY. PACA 
Docket No. 6415. Decided March 2, 1955. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Default 


Where complainant claimed reparation in the amount of the alleged balance 
of the purchase price of tomatoes sold and delivered to respondent, held, 
in accordance with the rules of practice under the act, respondent by 
failing to file an answer, admitted the material facts alleged in the 
complaint and waived oral hearing, and his failure to pay promptly to 
complainant the balance of the purchase price of the tomatoes is a 
violation of Section 2 of the Act, for which reparation should be awarded 
to complainant. 


Mr. Ruffo Espinosa, of Nogales, Arizona, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 





ne 

vy This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

4, Informal complaint was filed on June 1, 1954. A formal complaint 
was filed on October 13, 1954. Complainant seeks an award of 
reparation in the amount of the balance of the purchase price of 
a carload of tomatoes sold and delivered to respondent in March 

n- 1954. 

n- A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on December 11, 1954. 

~ A copy of the report of investigation and a copy of the formal 

5 complaint were served upon respondent on December 22, 1954. 

id At the time of service of the formal complaint, respondent was 

d notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 

: constitute a waiver of oral hearing and an admission of the facts 

uf alleged in the complaint. Notwithstanding such notice, respondent 

st has not filed an answer. The issuance of an order is, therefore, 

- authorized without further proceedings. 

i FINDINGS OF FACT 


1. Complainant is an individual, Alfonso V. Flores, doing 
business as Wintermex Produce Company, whose address is P. O. 
Box 1137, Nogales, Arizona. 


2. Respondent is an individual, Morris Samuel Toledo, doing 
business as M. S. Toledo Company, whose address is 716 Statler 
A Center, Los Angeles, California. At the time of the transaction 
involved herein respondent was not licensed under the Act, but 
was subject to license and upon payment of accrued arrearage and 
the annual fee was subsequently issued a license. 


3. In the course of interstate commerce and by oral contract, 
negotiated through a broker, complainant sold to respondent on 
March 22, 1954, 780 lugs of Mexican tomatoes, 87 percent U. S. 
No. 1 at shipping point, at $3.15 per lug, delivered, St. Louis, 
Missouri. 


4. Tomatoes meeting the specifications of the foregoing con- 
. tract of sale were shipped in car PFE 96069 from Nogales, Ari- 
I. zona, in interstate commerce, to St. Louis, Missouri. Respondent 
accepted the carload of tomatoes on track at St. Louis, and made 
no timely complaint with respect thereto. 


aewoaost =O 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 218 


218 



























5. In making payment for the carload of tomatoes, respondent 
deducted 75 cents per lug, or $585, which amount remains due and 
owing by respondent to complainant. 

6. The formal complaint was filed on October 13, 1954, which 
was within 9 months after the cause of action accrued. 


SECT ~ 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the carload of tomatoes is in violation 
of Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $585, with interest, and the facts should be 
published. 


a a 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $585, with interest 
thereon at the rate of 5 percent per annum from April 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


Sep eat 


(No. 4214) 
PACA Docket No. 6203—Dismissed March 7, 1955. 







Dismissal of Request for Reconsideration 






Where the previous order revoking respondent’s license was issued after 
careful consideration of respondent’s arguments and no additional argu- 
ments were submitted, the request for reconsideration is denied. 








Respondent pro se. 
Order by Thomas J. Flavin, Judicial Officer 






DENIAL OF REQUEST FOR RECONSIDERATION 


Following an order entered in this proceeding on February 23, 
1955, revoking the respondent’s license, he submitted a letter 
which in effect requests reconsideration of the order. The letter 
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also states that the respondent’s request for oral argument before 
the Secretary was neither granted nor denied. By letter dated 
January 31, 1955, the respondent was notified by the Judicial 
Officer that any such argument would have to be held in Washing- 
ton, D. C., and it was suggested that the respondent (who lives 
in Lubbock, Texas) might prefer to file written argument. 

On February 10, 1955, the respondent telephoned the Judicial 
Officer and explained that he did not wish his license revoked 
because his failure to return proceeds of consigned shipments to 
the consignor was due to the need of the respondent to pay 
expenses of an illness, that he has been unable to raise the money 
to repay the shipper but that he expects to be able to do so this 
spring. The Judicial Officer explained that this position of his 
and the arguments therefor were already in the record, that they 
would be carefully considered, and there seemed no need for him 
to come to Washington, D. C., to present them orally. The respon- 
dent seemed to agree. 

At any rate, oral argument would have served no useful pur- 
pose and none was held. The respondent did not offer in lieu 
thereof any written argument additional to that already in the 
record. While one can sympathize with the situation in which the 
respondent finds himself, the use of shippers’ proceeds for the 
respondent’s own purposes and the failure to repay the shipper 
for at least three years leads almost inexorably to the conclusion 
that under the act his license should be revoked. The request for 
reconsideration is denied. 


(No. 4215) 


FRED G. HILVERT COMPANY, INC. v. ROBERTS & SIMPSON. PACA 
Docket No. 6430. Decided March 8, 1955. 


Failure to Pay Purchase Price of Lettuce—Default 


Where complainant sought reparation for the purchase price of lettuce sold 
and delivered to respondent and respondent failed to file an answer, held, 
failure to answer constitutes a waiver of oral hearing and an admission 
of the allegations, as provided by the rules of practice, and failure to 
make payment is in violation of Section 2 of the Act for which complain- 
ant should be awarded reparation. 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. J. C. Cher- 
nauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 1, 1954. Formal com- 
plaint was filed on December 27, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of two 
carloads of lettuce allegedly sold and delivered to respondent in 
March 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 6, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on January 11, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after said service and that, in accordance with Section 47.8(c) of 
the Rules of Practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Fred G. Hilvert Company, Inc., is a corpora- 
tion, whose post office address is P.O. Box 6331, Phoenix, Arizona. 


2. Respondent, Roberts & Simpson, is a partnership composed 
of Charles W. Roberts and Walter W. Simpson, whose post office 
address is 927 Center Street, Lansing, Michigan. At the time of 
the transactions involved herein, respondent was licensed under 


the act. 


3. In the course of interstate commerce, complainant sold to 
respondent two carloads of lettuce, one on March 11, 1954, and 
one on March 19, 1954, at agreed prices of $702.00 and $891.00, 
respectively, f.o.b. Mobest,. Arizona, plus vacuum cooling charges 
which amounted to $81.00 for each carload. 


4. Pursuant to contract, two lots of lettuce were shipped in 
cars SFRD 8960 and SFRD 7717 from Mobest, Arizona, to re- 
spondent at Lansing, Michigan. Upon arrival at destination re- 
spondent accepted said lettuce and made no complaint with refer- 


ence thereto. 
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5. The total purchase price of the lettuce, plus vacuum cooling 
charges, is $1,755.00, no part of which has been paid by respon- 
dent to complainant. 


6. Informal complaint was filed on October 1, 1954, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the two carloads of lettuce is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,755.00, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,755.00, with interest thereon 
at the rate of 5 percent per annum from April 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4216) 


M. RotH & Sons, INc. v. G. J. RHODES. PACA Docket No. 6427. 
Decided March 8, 1955. 


Failure to Pay Balance of Purchase Price of Celery— 
Default 


Where complainant alleged that it sold and delivered celery to respondent 
but respondent only paid part of the purchase price, and respondent did 
not file an answer, held, respondent’s failure to answer is construed, 
under the rules of practice, as an admission of the allegations and, 
accordingly, complainant is awarded reparation in the amount of the 
unpaid balance. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 20, 1950. A formal 
complaint was filed on January 25, 1951. Complainant seeks an 
award of reparation in the amount of the balance of the purchase 
price of a truckload of celery sold and delivered to respondent in 
July 1950. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on September 2, 1953. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on September 3, 1953. 
Copies of a supplemental report of investigation were served upon 
attorneys for the complainant on February 9, 1955 and upon 
respondent on February 10, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, M. Roth & Sons, Inc., is a corporation whose 
post office address is 53 South Water Market, Chicago 8, Illinois. 


2. Respondent is an individual, G. J. Rhodes, whose post office 
address is 2169 Oglesby Avenue, Winter Park, Florida. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. In the course of interstate commerce and by oral contract 
negotiated through a broker, complainant on July 15, 1950 sold 
to respondent 35 crates of Pascal celery, at $3.50 per crate, and 
440 half crates of Golden celery, at $2.25 per half crate, f.o.b. 


shipping point. 


4. Celery meeting the specifications of the foregoing con- 
tract was shipped in respondent’s truck from loading point in the 
State of Michigan, in interstate commerce, to respondent in the 
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State of Florida. Respondent accepted the celery in compliance 
with said contract of sale and made no complaint with respect 
thereto. 


5. The purchase price of the truckload of celery is $1,112.50, 
of which only $862.50 has been paid, leaving due and owing by 
respondent to complainant, the sum of $250.00. 


6. The formal complaint was filed on January 25, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the truckload of celery is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $250, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $250, with interest 
thereon at the rate of 5 percent per annum from August 1, 1950, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4217) 


HARRY E. BASS v. FERRIS G. TALMAGE. PACA Docket No. 6143. 
Decided March 11, 1955. 


Rejection of Commodity without Reasonable Cause— 
Evidence—Official Notice—Damages 


Where the evidence indicates respondent agreed to purchase potatoes from 
complainant but later refused to forward shipping instructions and 
notified complainant that he would not accept the potatoes, held, respond- 
ent’s rejection is without reasonable cause and in violation of the act, 
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and complainant should be awarded reparation for the difference between 
the contract price and the market value on the agreed delivery date as 
taken from the Federal-State Market News Service. 


Mr. Scott Brown, of Houlton, Maine, for complainant. Mr. Henry Ader 
McCarthy, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on April 23, 
1953. A formal complaint was filed on October 21, 1953. The com- 
plaint involves respondent’s alleged rejection without reasonable 
cause of a carload of Maine Certified Seed potatoes purchased on 
a futures contract during October 1952 and having an f.o.b. ship- 
ping point invoice value of $2,237.50. Complainant seeks repara- 
tion for damages allegedly suffered in the amount of $1,010.00, 
which sum is computed as the difference between the contract 
price and the reasonable market value of the potatoes in contro- 
versy at the time they were rejected. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent by registered 
mail on December 19, 1953. A copy of the report of investigation 
was served upon complainant’s attorney on December 21, 1953. 


Respondent filed an answer to the complaint on January 20, 
1954, denying generally the material allegations of the complaint, 
and, by way of further answer, avers that complainant’s cause of 
action, if any, lies solely against the brokerage firm which acted 
without any authority from respondent in negotiating the con- 
tract. Respondent requested an oral hearing. 


A hearing was held at New York City on June 18, 1954, at 
which both parties were represented by counsel. Harry E. Bass 
and the broker, Ward A. Mooers, testified for complainant. Ferris 
G. Talmage was the sole witness to testify for respondent. The 
record consists of the oral testimony given at the hearing, the 
exhibits received in evidence, and the Department’s report of 
investigation. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry E. Bass, doing business 
in his own name, whose address is Market Square, Houlton, Maine. 
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2. Respondent is an individual, Ferris G. Talmage, doing 
business is his own name, whose address is P. O. Box 837, East 
Hampton, Long Island, New York. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On or about October 10, 1952, in the course of interstate 
commerce, complainant sold to respondent a carload of Maine 
Certified Seed potatoes consisting of 250 100-pound sacks of Cob- 
blers, 100 100-pound sacks of Katahdins, and 100 100-pound sacks 
of Green Mountains, at agreed prices of $5.15 per hundredweight 
for the Cobblers and $4.75 per hundredweight for the Katahdins 
and Green Mountains, f.o.b. Houlton, Maine, or a total invoice 
price of $2,237.50. 


4. The contract between the parties called for shipment to 
East Hampton, Long Island, in the “last part of February 1953,” 
and further provided for “$200.00 deposit now with contract bal- 
ance arrival car.” The $200.00 deposit was never paid by 
respondent. 


5. The contract was negotiated by Ward A. Mooers of the 
brokerage firm Pope & Mooers, New York, New York, acting as 
agent for both parties. Copies of the broker’s Confirmation of 
Sale, dated October 10, 1952, were mailed to both parties and no 
objections were made to the terms stated therein. 


6. On February 16, 1953, complainant wired respondent for 
shipping instructions. Respondent replied by wire advising there 
would be no shipping instructions because “items specified not 
contracted confirmed or wanted.” Complainant sent a second wire 
to respondent on February 19, 1953, requesting definite shipping 
instructions by February 25th, otherwise complainant would sell 
the potatoes for respondent’s account. Respondent refused to give 
shipping instructions, as requested. 


7. The market value at Houlton, Maine, on or about February 
28, 1953, of a carload of certified seed potatoes meeting the specifi- 
cations of the contract, was $1,321.25. 


8. There is due and owing to complainant $916.25, the differ- 
ence between the contract price of $2,237.50 and the market value 
of $1,321.25. 


9. The formal complaint was filed on October 21, 1953, which 
was within 9 months from the time the cause of action herein 
alleged accrued. 
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CONCLUSIONS 


Respondent testified at the hearing that he never authorized the 
broker to negotiate the contract in question. According to respond- 
ent, he did mention to the broker that he needed a mixed car of 
seed potatoes, and that he would consider buying such a car pro- 
vided the broker could expedite payments from certain dealers 
who had purchased potatoes from respondent through the broker. 
In other words, it is respondent’s contention that his conditional 
offer to purchase the car of potatoes in controversy was made as 
an inducement to the broker to collect on some slow accounts. 
Respondent also testified that he never received a copy of the 
broker’s Confirmation of Sale. 

The broker, Ward A. Mooers, testified that the sale of the car 
of seed potatoes was made to respondent on October 10, 1952, on 
which date copies of the broker’s Confirmation of Sale were mailed 
to both parties. On cross-examination, the broker was asked 
whether respondent made reference to certain accounts for which 
he had not received payment. The broker, in recalling that re- 
spondent had mentioned a couple of export accounts, testified he 
was “sure they were paid in full . . . because I know he has sold 
the same parties since. .. .” (T. p. 21) However, Mooers did not 
specifically testify whether respondent had in fact instructed the 
broker to buy the car of potatoes only in the event payment was 
received on the delinquent accounts. 

Mooers testified that after being informed by complainant of 
respondent’s failure to pay the $200.00 deposit required under the 
contract, he telephoned respondent on November 20, 1952, and in 
the course of their conversation respondent said he would mail a 
check to complainant in the amount of the deposit. The broker’s 
letter of November 20, 1952, to complainant supports the state- 
ment attributed to respondent. In this letter, the broker advised 
in part: 

“T talked with Mr. Talmage today in regard to the deposit on 
the car of Seed you sold. He said he just neglected to mail a 
check in but would do so within the next few days.” 

That respondent was not free from doubt that he had in fact 
purchased the car of potatoes in question is evidence by his own 
testimony. The record shows that in August 1952, the broker had 
negotiated a sale between the parties of a carload of seed potatoes, 
which was shipped, delivered, and paid for by respondent in 
February 1953. Respondent, in admitting that the broker called 
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his attention to the car here in dispute during the course of a 
telephone conversation on or about February 13, 1952, testified 
(T. p. 52): 
“If there is another car of potatoes then I don’t need it, and 
the car will have to be sold and I will have to take the licking 
on it.” 


Again, on cross-examination, respondent was asked about his 
conversation with the broker in which mention was made of 
respondent having purchased two cars of potatoes from com- 
plainant. The witness replied (T. p. 61) : 

“That is right. In February. He said that . . . I said some- 
thing I think about it is one car and he said no, there are two 
cars according to our records. And I said if there are two 
cars, I don’t know anything about the second one. If there 
is another car then certainly I should take the loss, words to 
that effect.” 


The foregoing testimony is significant in that it indicates re- 
spondent shortly after the alleged transaction did not deny the 
possibility of his having contracted for the car in question or his 
responsibility in assuming any loss resulting from his refusal of 
the said car. 


The broker’s testimony that he mailed copies of the Confirma- 
tion of Sale on October 10, 1952, is supported by complainant’s 
testimony that he received his copy of the confirmation. While 
respondent’s position appears to be that he never received a copy 
of the confirmation, his testimony that, “I have racked my brain 
night after night and searched my records for this confirmation” 
(T. p. 50) appears to indicate that respondent is not absolutely 
certain he never received a copy of the confirmation. When asked 
under cross-examination if he thought the broker “dreamed up 
this order,” respondent’s reply was, “I don’t know. What hap- 
pened is beyond me. I don’t know.” (T. p. 61) Since respondent’s 
copy of the confirmation was never returned to the broker, as 
occasionally happened according to the broker’s testimony when 
correspondence was improperly addressed, it is a fair assumption 
that respondent received the confirmation. We believe complainant 
has established by a preponderance of the evidence that the con- 
tract in controversy was entered into by the parties. It is con- 
cluded that respondent’s notification to complainant that the pota- 
toes would not be accepted constituted a rejection without reason- 
able cause in violation of Section 2 of the Act. 
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There remains the question of the amount of reparation to 
which complainant is entitled. In the formal complaint complain- 
ant requested an award of reparation in the amount of $1,010.00, 
which is alleged to be the difference between the contract price 
of $2,237.50, and $1,227.50, the reasonable market value of the 
potatoes on February 28, 1953, as reported by the Federal-State 
Market News Service. Complainant alleged that the market value 
on February 28, 1953, was $3.15 per sack for certified seed Cob- 
blers and $2.20 for certified seed Katahdins and Green Mountains. 
At the oral hearing complainant submitted in evidence the 
Federal-State Market News Service report for Presque Isle, 
Maine, on February 27, 1953, which quotes the following f.o.b. 
prices for the previous day—Katahdin type U. S. 1 size A, 2-inch 
minimum, unwashed, 100’s, $1.85 to $1.95, and Green Mountains 
$1.55 to $1.65. These quotations relate to table stock and, there- 
fore, are not relevant as to the market value of certified seed. 


Official notice is taken of the Federal-State Market News 
Service Weekly Seed Bulletin No. 13, issued Wednesday, February 
25, 1953, which contains the following price quotations f.o.b. 
Presque Isle for carloads of certified seed potatoes in 100-pound 
sacks—Cobblers $3.35 to $3.50, Green Mountains and Katahdins 
$2.25 to $2.40. Taking the average of these quotations, $3.4214 
for Cobblers and $2.3214 for the other two varieties, the market 
value of a carload of potatoes meeting contract specifications is 
$1,321.25. It is concluded that this amount represents the market 
value of such a carload at Houlton, Maine, on or about February 
28, 1953. 

Reparation should be awarded complainant in the amount of 
$916.25, the difference between the contract price of $2,237.50 
and the market value of potatoes meeting the terms of the con- 
tract on or about February 28, 1953, $1,321.25. The facts should 
be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $916.25, with 
interest thereon at the rate of 5 percent per annum from March 1, 
19538, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4218) 


NASH DECAMP COMPANY v. PRODUCE DISPATCH, INC. PACA 
Docket No. 6431. Decided March 11, 1955. 


Failure to Pay Balance of Purchase Price of Mixed 
Vegetables—Default 


Headnotes in 14 A.D. 216, applicable here. 


Moore and Riley, of Minneapolis, Minnesota, for complainant. Mr. J. C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on August 31, 1954. Formal 
complaint was filed on December 3, 1954. Complainant seeks an 
award of reparation in the amount of $1,421.95, the alleged bal- 
ance of the purchase price of three lots of mixed vegetables 
allegedly sold and delivered to respondent in June 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 8, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on January 10, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after said service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Nash DeCamp Company, is a corporation, 
whose post office address is P. O. Box 1391, Visalia, California. 


2. Respondent, Produce Dispatch, Inc., is a corporation, whose 
post office address is 480 Southwest Temple, Salt Lake City, Utah. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent three lots of mixed vegetables, one on June 12, 1954, 
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one on June 19, 1954, and one on June 22, 1954, at agreed prices 
of $600.05, $540.00 and $484.90, respectively, f.o.b., Salinas, Cali- 
fornia. 


4. Said three lots of vegetables were shipped by truck from 
Salinas, California, to respondent at Anchorage, Alaska. Upon 
arrival at destination, respondent accepted the produce and made 
no timely complaint in reference thereto. 


5. The total purchase price of the three lots of mixed vege- 
tables is $1,624.95, of which amount a balance of $1,421.95 re- 
mains unpaid. 


6. A formal complaint was filed on December 3, 1954, which 

was within 9 months after the causes of action accrued. 
CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the three lots of vegetables is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,421.95, with interest, and the facts 
should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $1,421.95, with interest thereon 
at the rate of 5 percent per annum from July 1, 1954, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4219) 


MAINE POTATO GROWERS, INC. v. WESTERN FRUIT & CANDY COM- 
PANY, INc. PACA Docket No. 6039. Decided March 14, 1955. 


Rejection of Commodity without Reasonable Cause— 
Damages—Resale Fees—Brokerage 


Where respondent contracted to purchase fourteen carloads of potatoes from 


complainant and made a deposit of $200 per car but only paid for one 
carload after delivery and then refused to issue shipping instructions 
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with regard to the rest and notified complainant that no further ship- 
ments would be accepted which resulted in a loss to complainant on 
resale, held, respondent’s repudiation of the contract constitutes a rejec- 
tion without. reasonable cause and is in violation of Section 2 of the Act, 
and complainant’s damages are equal to the net amount resulting from 
the subtraction of the deposits and net proceeds realized on resale from 
the total contract price. Complainant is entitled to recover brokerage 
expenditures in connection with the resale, but fees to complainant for 
reselling are not considered a proper element of damages. 


Principal and Agent—Agent’s Authority 


Where respondent, over a period of four years, through its agent, has been 
purchasing an average of one carload of potatoes a week from com- 
plainant, and its agent agrees to purchase from complainant 14 carloads 
of potatoes for future delivery over a period of 17 weeks, held, respond- 
ent’s agent acted within his apparent authority, and complainant was 
not placed on notice that the agent was overreaching his actual authority. 


Inapplicability of State Statute of Frauds of State of Ohio 
under Act 


Where respondent agreed to purchase 14 carloads of potatoes and nothing 
was given in earnest to bind either party, or in part payment, and no 
note or memorandum in writing was signed by respondent, held, the Ohio 
Statute of Frauds is not available in reparation proceedings under the 
PACA as a defense as the statutory bar is strictly procedural, and sub- 
stantive rights are unaffected. 


Mr. George V. Blanchard, of Blanchard & Flora, and Mr. Floyd L. Harding, 
both of Presque Isle, Maine, for complainant. Mr. Edward Brown Wil- 
liams, of Washington, D. C. and Mr. C. T. Moore, of Akron, Ohio, for 
respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed June 1, 1953, it is alleged that in 
August 1952, complainant entered into two contracts for the sale 
to respondent of a total of 14 carloads of U. S. No. 1, Size A, 
Katahdin-type white potatoes, one contract calling for shipment 
of two carloads between February 1 and March 31, 1953, at 
buyer’s option, and the other for 12 carloads to be shipped in 
January, February, March and April 1953, at the rate of three 
per month, at buyer’s option. Complainant alleges that the con- 
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tracts required a deposit of $200 per car and that respondent’s 
check for $2,800 covering the deposit on the 14 carloads was 
received on or about October 15, 1952; that in January 1953, 
respondent ordered delivery of one of the carloads of potatoes 
and received and paid for the shipment at the contract price upon 
arrival; and that although complainant was ready and willing to 
make delivery of the remaining 13 carloads of potatoes contracted 
for, respondent refused to issue shipping instructions thereon and 
notified complainant that no further shipments would be accepted. 
Complainant alleges that upon respondent’s refusal to accept the 
13 carloads of potatoes, they were. resold to other purchasers for 
the net sum of $9,976.17, which is $14,797.10 less than was due 
complainant under the contracts, for which amount complainant 
seeks an award of reparation herein. 


A copy of the complaint was served on respondent by regis- 
tered mail on June 10, 1953, together with a copy of the report 
of investigation prepared by the Department. A copy of the report 
of investigation was served on complainant, also on June 10. 
Respondent’s answer and counterclaim were filed July 21, 1953. 


Respondent denies that any person was empowered to enter into 
the alleged contracts on behalf of respondent, and states that the 
$2,800 check referred to in the complaint was signed by Trifon 
Zaharopoulos, general manager of respondent corporation, while 
he was confined in the hospital and with the understanding that 
it was for current business operations with complainant. Respond- 
ent admits that one carload of potatoes was shipped in January 
1953, but states that it was accepted by respondent with the 
understanding that it was a single transaction to meet current 
needs. As a supplemental defense, respondent contends that the 
alleged contracts are unenforceable under the Ohio Statute of 
Frauds. Respondent makes counterclaim for the return of $2,600 
out of the original $2,800 deposit paid to complainant. 


Oral hearing was held at Akron, Ohio, on May 27, 1954. Both 
parties were represented by counsel. Arthur G. Benzle, Jr., Law- 
rence A. Thibodeau, and Lawrence E. McMennamin appeared and 
testified for complainant. The depositions of Lawrence A. Thi- 
bodeau and Lawrence E. McMennamin were admitted in evidence 
by agreement of the parties. Lawrence Galizio, John Zaharopoulos, 
and Irene Zaharopoulos testified for respondent. Briefs were sub- 


mitted by both parties. 
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FINDINGS OF FACT 


1. Complainant, Maine Potato Growers, Inc., is a corporation 
whose post office address is Presque Isle, Maine. 


2. Respondent, Western Fruit & Candy Company, Inc., is a 
corporation whose address is 550 East Market Street, Akron, 
Ohio. At the time of the transactions involved in this proceeding 
respondent was licensed under the act. 


3. On or about August 8, 1952, in the course of interstate com- 
merce, complainant contracted to sell respondent two carloads of 
U. S. No. 1, Size A, 2-inch minimum, Blue Goose brand Katahdin- 
type potatoes, each containing 450 100-pound bags or 900 50- 
pound bags at buyer’s option, at $5.25 per hundredweight, f.o.b. 
Maine, for delivery at buyer’s option during February and March 
1953, $200 per car deposit required. 


4. On or about August 14, 1952, in the course of interstate 
commerce, complainant contracted to sell respondent 12 carloads 
of U.S. No. 1, Size A, 2-inch minimum, shipper’s brand. Katahdin- 
Chippewa type potatoes, each containing 840 50-pound bags at 
$2.35 per 50-pound bag during January 1953; $2.3714 per 50- 
pound bag during February 1953; $2.4214 per 50-pound bag 
during March 1953; and $2.55 per 50-pound bag during April 
1953, all prices f.o.b. Maine, for delivery at buyer’s option three 
carloads per month during January, February, March and April 
1953, $200 per car deposit required. Both contracts contained the 
following special provision with respect to transportation charges: 
“Presque Isle rate applying regardless of loading point.” 


5. On or about October 15, 1952, complainant received a check 
from respondent in the amount of $2,800 to cover the $200 per 
car deposit on the 14 carloads of potatoes purchased by respond- 
ent for future delivery. 


6. On or about January 13, 1953, respondent ordered shipment 
of one of the carloads of potatoes and the same was received by 
respondent in due course and was paid for at the contract price, 
less the $200 deposit. 


7. On or about January 29, 1953, Trifon Zaharopoulos, gen- 
eral manager of respondent corporation, wrote a letter to com- 
plainant repudiating the 12-car contract, and demanding the 
return of the $2,400 deposit paid thereon. Although demand was 
made, respondent refused to issue any further shipping orders on 
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either the 12-car contract, or the remaining undelivered car of 
the two-car contract. 


8. During the periods specified for shipment in the contracts, 
complainant had available for shipment 138 carloads of potatoes 
which it had purchased in contemplation of performance of the 
two contracts with respondent. After duly notifying respondent 
that the remaining 13 carloads would be resold to establish dam- 
ages, complainant resold the potatoes between January 30, 1953, 
and April 24, 1953, for net proceeds of $10,306.17. 


9. The contract prices of the 13 carloads totaled $27,373.27, 
including a freight differential of $178.27 on six of the carloads 
shipped from Houlton, Maine, which takes a lower freight rate 
than Presque Isle. The total contract price less $10,306.17, the 
net proceeds, and $2,600, the balance of the deposit, or $14,467.10, 
represents the damages sustained by complainant. No part of this 
amount has been paid by respondent. 


10. Formal complaint was filed on June 1, 1953, which was 
within nine months after the accrual of the alleged causes of 
action. 


CONCLUSIONS 


The contracts involved in this proceeding were negotiated be- 
tween Arthur Benzle, Jr., a fresh produce broker at Cleveland, 
Ohio, and John Zaharopoulos, buyer and acting manager of 
defendant corporation. There is no contradiction in the testimony 
regarding the transactions between these parties. For four years 
prior to the dates on which the alleged contracts were entered into, 
John had been purchasing potatoes in carlot quantities for re- 
spondent from Benzle. Such purchases ordinarily were at the rate 
of one or two carloads at a time to fill respondent’s current needs. 
Respondent used approximately one carload of potatoes per week 
in its store. 

Respondent contends that John’s authority to purchase potatoes 
on respondent’s behalf was strictly limited to one or two carloads 
at a time as required to fill respondent’s current needs; that 
respondent had never purchased potatoes for future delivery and 
had never authorized John to do so in its behalf; and that the 
alleged contracts for 14 carloads of potatoes for future delivery 
were so extraordinary in character as to be clearly beyond the 
scope of John’s apparent authority, and therefore not binding 
upon respondent. 
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The contracts in this case were unique only by reason of the 
fact that they called for future delivery of the potatoes rather 
than immediate delivery. The commodity ordered, that is, Maine 
potatoes, was customarily purchased by John for use in respond- 
ent’s business. The quantities ordered were not in excess of the 
amounts customarily utilized in respondent’s business, considering 
the fact that the 14 carloads were to be delivered over a period 
of approximately seventeen weeks and respondent ordinarily used 
one carload of potatoes per week. The question, then, is whether 
Benzle ought to have been placed on notice that John was over- 
reaching his authority in entering into the contracts by reason of 
the fact that they called for future delivery rather than immediate 
delivery. 


John Zaharopoulos occupied a position of somewhat greater 
authority in respondent corporation than that of mere agent. The 
Western Fruit & Candy Company, Inc., was a family corporation. 
The father, Trifon, was president, manager, and chief stockholder. 
Trifon’s wife, Irene, was vice president. John, although he testified 
that he held no official office in the corporation, had worked in the 
family business for approximately 20 years, and had devoted his 
full time to it since 1944. Since 1948 he had been doing the car-lot 
buying for the business with no apparent restriction on his author- 
ity, although his purchases were limited to a carload or two at a 
time to fill respondent’s current needs. During the summer and 
fall of 1952, Trifon Zaharopoulos suffered an extended period of 
ill health, and was in the hospital for several months. During 
Trifon’s illness, John was left in charge of respondent’s business 
with no apparent restrictions on his authority to carry on such 
business. The only control Trifon retained over the business dur- 
ing his illness was the signing of checks. It appears, however, that 
while he was hospitalized, the signing of checks had become 
routine and automatic and he would sign any check brought to 
him by his wife, without questioning what it was for. It was in 
this manner that the $2,800 deposit check on the 14 carloads of 
potatoes involved in these contracts was signed by Trifon, accord- 
ing to respondent’s testimony. 


It is interesting to note that a financial rating report issued by 
Dun & Bradstreet, Inc., on December 16, 1952, shows John Zaha- 
ropoulos as Secretary & Treasurer of the Western Fruit & Candy 
Company. It also reports John to have been “Employed here since 
1934, active as officer for several years and continues active in 
management.” The report also sets out a detailed statement of 
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assets and liabilities “Signed December 11, 1952, Western Fruit & 
Candy Company by John Zaharopoulos, secretary and treasurer.” 
John denies that he was an officer of the corporation at that time, 
but admits that he furnished the information from which Dun & 
Bradstreet, Inc., prepared the report. 


From the foregoing, it appears that John Zaharopoulos was 
left in full charge of respondent’s business at the time the con- 
tracts in question were entered into. He entered into the contracts 
with the view of providing for respondent’s needs at a time when 
future supplies of potatoes were uncertain, and with the expecta- 
tion of obtaining a profit for respondent corporation. He had for 
a number of years taken care of the carlot buying of potatoes to 
fill respondent’s needs, and Benzle, from whom most of his pur- 
chases were made, was never advised of any limitations on his 
buying authority. In these circumstances, it is concluded that John 
Zaharopoulos was acting within the scope of his actual or apparent 
authority as manager and buyer of respondent corporation in 
entering into the two contracts in this case. 


Respondent next contends that the contracts are unenforceable 
under the Ohio Statute of Frauds since each is for a sale of goods 
of a value of more than $2,500, and nothing was given in earnest 
to bind either of them, or in part payment, and no note or memo- 
randum in writing thereof was signed by the respondent. Without 
considering whether the payment of the $2,800 deposit on the 
contracts, or the delivery of one carload under the contracts would 
be sufficient to take the case out of the Statute of Frauds in the 
circumstances, it is apparent that the Ohio Statute of Frauds is 
inapplicable in these proceedings. Under Section 8384 of the Ohio 
Code, contracts coming within the definition of the Statute of 
Frauds are not void, but merely unenforceable by action. The 
defense of the Statute of Frauds is not available in reparation 
proceedings brought under the provisions of the Perishable Agri- 
cultural Commodities Act where the statutory bar is strictly pro- 
cedural and substantive rights are unaffected. Spada Distributing 
Co., Inc. v. Auster Co., Inc., 10 A.D. 1511; Joseph Rothenberg v. 
H. Rothstein & Son, 183 F. 2d 524 (3rd Cir. 1950). 


It is concluded that the contracts for the sale of the 14 carloads 
of potatoes for future delivery were valid and binding upon 
respondent and that respondent’s repudiation of the contracts and 
its refusal to give instructions for shipment of the 13 carloads 
constituted a rejection without reasonable cause in violation of 
section 2 of the act. 
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Complainant’ evidence shows that the 13 carloads of potatoes 
were resold between January 30, 1953, and April 24, 1953, for 
total net proceeds of $10,306.17. No objection has been made to 
the manner in which these carloads were resold. It is concluded 
that the potatoes were resold for the best prices obtainable and 
that such prices represent the market value of the potatoes. The 
total contract price of $27,373.27, less the net proceeds of 
$10,306.17 and the deposit of $2,600, leaves a net amount of 
$14,467.10. This is the loss sustained by complainant. 

Complainant also claims a fee for reselling the 13 carloads of 
potatoes amounting to $30 for some cars and $45 for others. This 
is not a proper element of damages and is disallowed. However, 
the evidence establishes that in connection with the resale of 9 of 
the 13 carloads complainant paid total brokerage of $180. Com- 
plainant has been credited with this amount in determining the 
net proceeds realized from the resale of the 13 carloads involved 
herein. 

Reparation should be awarded to complainant against respond- 
ent in the amount of $14,467.10, with interest. In view of the fore- 
going, respondent’s counterclaim should be dismissed. The facts 
should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the amount of $14,467.10, plus 
interest at the rate of 5 percent per annum from May 1, 1953, 
until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4220) 


RUSSELL BADLEY v. TAYLOR PRODUCE & MELON COMPANY. PACA 
Docket No. 6433. Decided March 18, 1955. 


Failure to Pay Purchase Price of Watermelons—Default 
Headnotes in 14 A.D. 219, applicable here. 


Mr. Russell Badley, of Tolleson, Arizona, complainant, pro se. Mr, J. J. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on November 26, 1954. Complainant 
seeks an award of reparation in the amount of the adjusted 
purchase price of five truckloads of watermelons allegedly sold 
and delivered to respondent during June and July 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 17, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on January 10, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after said service and that, in accordance with Section 47.8(c) of 
the Rules of Practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Russell Badley, whose post 
office address is Route 1, Box 23, Tolleson, Arizona. 


2. Respondent is an individual, Clifford R. Taylor, doing busi- 
ness as Taylor Produce & Melon Company, whose post office 
address is 470 Bridge Street, Yuba City, California. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following truckloads of water- 
melons: On June 27, 1954, 40,455 lbs. net weight, at the adjusted 
price of $488.39; on June 28, 1954, 48,839 Ibs. net weight, at 
adjusted price of $404.55; on July 3, 1954, 44,443 lbs. net weight, 
at adjusted price of $456.56; on July 6, 1954, 39,250 Ibs. net 
weight, at adjusted price of $441.56; and on July 6, 1954, 40,857 
lbs. for the price of $376.43, all sales f.0.b. shipping point. 


4. The above watermelons were shipped by truck from Peoria, 
Arizona, to respondent at Yuba City, California. Upon arrival at 
destination, respondent accepted the watermelons and made no 
complaint with reference thereto. 
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5. The total adjusted purchase price of the watermelons is 
$2,167.49, no part of which has been paid to complainant. 


6. Formal complaint was filed on November 26, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price of the five truckloads of watermelons is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,167.49, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,167.49, with interest thereon 
at the rate of 5 percent per annum from August 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4221) 


MARTORI BROS. DISTRIBUTORS v. FRANK KENWORTHY COMPANY. 
PACA Docket No. 5908. Decided March 18, 1955. 


Failure to Pay Balance of Purchase Price—Breach of 
Warranty—Evidence—Burden of. Proof 


Where complainant sold two carloads of cabbage to respondent and respond- 
ent did not pay the full purchase price alleging that there was a breach 
of warranty on the part of complainant as there were not 36 heads per 
crate as represented by complainant, but where such alleged representa- 
tion was not supported by the evidence at the hearing, held, respondent 
had the burden of proving that there was a breach of warranty which 
burden respondent failed to sustain, and thus respondents failure to pay 
the balance of the purchase price is in violation of Section 2 of the Act 
for which reparation should be awarded complainant. 
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Failure to Prove Accord and Satisfaction 


To constitute an accord and satisfaction, there must be a bona fide dispute 
between the parties as to the amount due, and the check tendered in 
payment must be offered in satisfaction of the disputed amount and be 
accompanied by such acts and declarations as amount to a condition that 
the check, if accepted, is accepted in full satisfaction. 


Timely Filing of Complaint 


The filing of an “informal” as distinguished from a “formal” complaint 
within the period of nine months after the cause of action accrued meets 
the requirements of Section 6(a) of the Act (7 USC 499f). 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Warren S. 
Earhart, of Kansas City, Missouri, for respondent. Mr. Cloyd L. Stewart, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed May 16, 1952, and the formal 
complaint was filed January 5, 1953. Complainant seeks an award 
of reparation in the amount of $898.59, which is alleged to be the 
balance of the purchase prices of two carloads of cabbage sold to 
respondent on or about March 31, 1952. 


A copy of the Department’s report of investigation was served 
upon complainant’s representative on January 23, 1953. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on January 24, 1953. 


Respondent filed an answer on January 28, 1953, setting forth 
the following defenses: (1) the complaint does not state a claim 
upon which relief may be granted; (2) a petition was not filed 
within nine months after the alleged cause of action accrued; 
(3) there was a breach of warranty on the part of complainant 
in that the two carloads of cabbage did not contain 36 heads per 
crate as represented by complainant at the time of sale and that 
as a result of the breach respondent sustained damages of $683.13 ; 
and (4) there was an accord and satisfaction. Respondent prays 
that the complaint be dismissed or, in the alternative, that re- 
spondent be allowed $683.13 as a set-off against any amount due 
complainant. 


Pursuant to the request of respondent, an oral hearing was held 
at Kansas City, Missouri, on January 18, 1954. Complainant was 
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not represented at the hearing. At its written request, the pre- 
siding officer offered and received in evidence the deposition of 
Edward Martori. Respondent was represented by counsel at the 
hearing. The deposition of Louie Benowitz was received in evi- 
dence and Frank L. Kenworthy testified on respondent’s behalf. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Frank Condello, 
Anthony Martori, Joseph Martori, Edward Martori, Stephen Mar- 
tori, Arthur Martori, and Peter Martori, doing business as Mar- 
tori Bros. Distributors, whose post office address is P. O. Box 2263, 
Phoenix, Arizona. 


2. Respondent is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about March 29, 1952, complainant shipped two car- 

loads of cabbage, RD 36325 and RD 12433, each containing 328 
crates of cabbage, from Mobest, Arizona, to Kansas City, Mis- 
souri. A federal inspection was made of each carload on March 29, 
1952. The cabbage in both cars was certified to be U.S. Commercial 
grade and the size “Generally 2 to 6, mostly 3 to 4 pounds.” 
With respect to decay, the certificate for car RD 36325 reads “In 
approximately half of crates 2 to 3% decay, in remainder none, 
averaging 1% for carload,” and the certificate for car RD 12433 
reads “In most crates 2% to 3% decay, in many crates none, aver- 
aging 2% for carload.” 


4. On or about March 31, 1952, in the course of interstate 
commerce, complainant contracted to sell and respondent con- 
tracted to purchase the two carloads of cabbage at the agreed price 
of $2.25 per crate plus $60 top-ice, making a total price of $798 
per carload f.o.b. Mobest, Arizona. Prior to the contract, the ship- 
ping point inspection certificates were read to respondent over the 
telephone. The contract was negotiated by a broker, Mrs. J. L. 
Sullivan, Phoenix, Arizona. 


5. On March 31, 1952, complainant diverted cars RD 36325 
and RD 124383, which were in transit, to respondent at Kansas 
City, Missouri, where they arrived on or about April 2. Respond- 
ent diverted car RD 36325 to Minneapolis, Minnesota, on April 2. 












242 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 14 A.D. 239 


On or about April 7, 1952, respondent ordered car RD 12433 
diverted to Des Moines, Iowa, but on April 11 ordered this car 
diverted to Chicago, Illinois. Respondent did not inspect either 
carload at Kansas City. 


6. Car RD 36325 arrived at Minneapolis on April 4. A federal 
inspection was made on April 7, 1952, of the approximately 248 
crates remaining in the car. The certificate reads in pertinent part 
as follows: 


“Condition of Pack: Tight. Ranging from 27 to 36 heads per 
crate, average 32 heads per crate. 

“Condition: Decay from 12 to 20%, averaging 17% Bacterial 
Soft Rot affecting 2 head leaves to 14 of head, mostly 2 or 3 
head leaves generally in advanced stage. Remainder of stock 
is generally good green color, fresh and crisp.” 


7. Car RD 12433 arrived at Chicago on April 12. A federal 
inspection was made April 14 of the approximately 253 crates 
remaining in the car. The certificate reads in pertinent part as 
follows: 


“Size: Generally from 1 to 334 pounds per head, including 
approximately 16% under 2 pounds (small), 86% 2 to 3%, 
pounds (medium). From 27 to 36, average 31 heads per crate. 
“Quality: Stock is clean, generally firm to hard, mostly hard 
and fairly well to well trimmed. Grade defects average 7% 
consisting chiefly of (old) burst and puffy heads. 


“Condition: From 4 to 20%, average approximately 12% 
decay, Bacterial Soft Rot mostly in advanced, some in early 
stages, affecting 1 to 4 head leaves. From 3 to 10%, average 
6% damaged by fresh burst heads. Remainder of stock fresh, 
crisp and wrapper leaves generally good green color. 

“Grade: Now fails to grade U. S. No. 1, Green, small to 


medium, mostly medium, only account decay and fresh burst 
heads.” 


8. On April 8, respondent sent the broker the following tele- 
gram: 
“Dupja [Government inspection] 36325 Yesterday 27-36 
average 32 heads wells 17% Decay Notify Martori Our Cus- 
tomer Demanding Proper Adjustment Corih [Will Wire 
Again As Soon As Can Give Definite Information].” 
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The broker showed this telegram to complainant and on April 9 
sent respondent the following telegram: 
“Martori Say They Didn’t Misrepresent Two Cars Cabbage 
make [Made] Legitimate Sale To You They Expect Payment 
in Full Promptly.” 


9. Respondent caused the two carloads to be sold and realized 
net proceeds of $415.69 for the cabbage in car RD 36325 and net 
proceeds of $281.72 for that in car RD 12433. Checks for the net 
proceeds were remitted to complainant. Subsequently respondent 
recovered on claims filed with the carrier $166.91 on car RD 36325 
and $48.55 on RD 12433. 


10. The agreed purchase price of the two carloads of cabbage 
is $1596. Respondent has paid $697.41, leaving a balance due 
complainant of $898.59. 


11. The informal complaint was filed May 16, 1952, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The first two defenses in respondent’s answer are (1) the com- 
plaint does not state a claim upon which relief may be granted 
and (2) a petition was not filed within nine months after the 
alleged cause of action accrued. Neither of these matters are 
argued in respondent’s brief. With respect to the first defense it 
suffices to say that the formal complaint does state a cause of 
action. With respect to the second defense, the informal com- 
plaint filed on May 16, 1952, was obviously filed within nine 
months after the accrual of the alleged cause of action in April 
1952. The rule that the filing of an “informal’’ as distinguished 
from a “formal” complaint within the period of nine months after 
the cause of action accrued meets the requirements of section 6(a) 
of the act is so well settled as to require no citation of authority. 


Respondent’s next contention is that complainant at the time 
of sale represented and warranted the cabbage to be packed 36 
heads to the crate whereas the cabbage in one car averaged 31 
heads to the crate and the other average 32 heads to the crate. 
At the hearing Kenworthy testified that in a telephone conversa- 
tion on March 31, 1952, he informed Mrs. J. L. Sullivan that he 
wanted some U. S. No. 1 quality cabbage, 36 heads to the crate; 
that later the same day he received a telephone call from one of 
the Martori’s and Mrs. Sullivan offering him the two carloads of 
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cabbage involved herein; that he specifically asked if the cabbage 
was packed 36 heads to the crate and they said it was; and that 
he agreed to buy the two carloads of cabbage on those representa- 
tions. Kenworthy also testified that he advised them that the cab- 
bage was for Benow Distributing Co., Minneapolis, Minnesota. 
Louie Benowitz of the latter company stated that he agreed to 
handle the two cars on joint account with respondent provided the 
cabbage was 36 size. 


Edward Martori testified by way of deposition that at 9:30 
a.m., March 31, he talked with Mrs. Sullivan about the sale of the 
two carloads of cabbage to respondent; that at approximately 
10:00 a.m. Mrs. Sullivan telephoned Kenworthy who asked when 
the cars had been shipped and as to the grade of the cabbage; and 
that he told Kenworthy the cars had been shipped on March 29, 
1952, from Mobest, Arizona, routed ATSFE Ry to Kansas City, 
and also read him the shipping point inspection certificates word 
for word. Martori testified further that the size or number of 
heads per crate did not enter in the conversation at anytime. 


The report of investigation contains a photostatic copy of a 
letter dated June 20, 1952, addressed to the Department by Mrs. 
Sullivan. Therein she states that Martori read to Kenworthy the 
inspection certificates word for word and that “There was never 
any mention as to the count of the cabbage in the crate—the only 
mention of the size was that the cabbage was about medium in 
size.” 


Respondent had the burden of proving that the cabbage was 
represented as being packed 36 heads to the crate. It is concluded 
that respondent has failed to sustain this burden. 


With respect to the fina] defense of an accord and satisfaction, 
respondent has failed to prove the necessary elements of such a 
defense. To constitute an accord and satisfaction, there must be 
a bona fide dispute between the parties as to the amount due and 
the check tendered in payment must be offered in satisfaction of 
the disputed amount and be accompanied by such acts and declara- 
tions as amount to a condition that the check, if accepted, is 
accepted in full satisfaction. Frank Kenworthy Co. v. J. Lerner 
& Son, 13 A.D. 837. Respondent testified that the checks were 
tendered to complainant in full and final payment for the two car- 
loads of cabbage. There is no evidence, however, that complainant 
was so advised orally or in writing. Neither the canceled checks, 
the accompanying vouchers, nor respondent’s letter dated April 
28, 1952, transmitting the checks and vouchers, contain a notation 
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or statement indicating that acceptance of the checks would consti- 
tute full satisfaction of the amount due complainant by respondent. 


The failure of respondent to pay to complainant the balance of 
the purchase price of the two carloads of cabbage is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $898.59, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $898.59, with interest 
thereon at the rate of 5 percent per annum from May 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4222) 
PACA Docket No. 6160. Dismissed March 18, 1955. 


Dismissal—Failure to Establish Implied Warranty of 
Suitable Shipping Condition—Purchase after Inspection 


Where complainant alleged that it purchased lettuce from respondent on an 
f.o.b. basis and that it sustained a loss as the lettuce delivered was not 
in a suitable shipping condition as required by such contract, but where 
it appears from the evidence submitted at the hearing that the contract 
was entered into on an inspection and acceptance basis, and complain- 
ant’s agent inspected and accepted the lettuce at shipping point, held, 
in a sale after inspection, there exists no warranty of suitable shipping 
condition, and the complaint is, therefore, dismissed. 


Complainant pro se. Mr. Harry L. Noland, of Noland, Lawson & Hammerly, 
of Salinas, California, for respondent. Mr. David S. Kaplan, Presiding 
Officer. 


Order by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On November 13, 1953, an informal complaint was received. A 
formal complaint was filed on December 11, 1953, and an amended 
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formal complaint was filed on January 14, 1954. Complainant 
seeks an award of reparation for damages allegedly sustained as 
a result of respondent’s failure to deliver a carload of lettuce 
meeting contract specifications. 


A copy of the report of investigation made by the Department 
was served upon complainant on January 25, 1954, by registered 
mail. On January 27, 1954, a copy of the report of investigation 
and a copy of the formal complaint, as amended, were served 
upon respondent by registered mail. Respondent filed an answer 
on February 8, 1954, denying liability, and requesting an oral 
hearing. Respondent alleges that prior to shipment the lettuce 
was inspected and accepted by complainant’s agent. 

An oral hearing was held at * * * on August 4, 1954, at which 
respondent was represented by counsel. The deposition of one 
witness for complainant was received in evidence. Oral testimony 
for respondent was given by one witness. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office 
address is * * * . 


2. Respondent, * * *, is a corporation whose post office ad- 
dress is * * *, At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about August 12, 1953, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into a contract for the sale by 
respondent to complainant of a carload containing 640 cartons of 
California lettuce, 2 doz. size, at an agreed price of $4.00 per 
carton, f.o.b. acceptance Salinas, California, plus 15¢ per car- 
ton precooling charge extra, making a total purchase price of 
$2,656.00, which has been paid. 


4. The contract described above was entered into by * * *, 
Sales Manager for respondent, and a * * *, an employee of the 
* * * of * * *, which company acted as agent for complainant. 
Prior to the time of entering into the contract, the lettuce which 
was the subject of the contract had been inspected by * * *, an 
inspector for the * * *. 


5. On or about August 12, 1953, pursuant to said contract, car 
PFE 68929, containing 640 cartons of lettuce, 2 doz. size, was 
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shipped from * * *, to Minneapolis, Minnesota, where it arrived 
on or about August 18, 1953. 


6. Complainant disposed of the shipment between August 18, 
1953, and August 24, 1958, selling 639 cartons in small lots at 
an average price of approximately $4.19 per carton for a total 
return of $2,676.60. The Minneapolis market value of lettuce from 
the Salinas, California, area, 2 doz. size, ranged from $5.50-$5.75 
per carton on August 18, $5.25-$5.50 per carton on August 19, 
$4.75-$5.50 per carton on August 20, and $3.75-$5.00 per carton 
on August 21. 


7. Formal complaint was filed on December 11, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant’s position is that the sale herein was made on an 
f.o.b. basis, that the lettuce delivered by respondent was not in 
suitable shipping condition as required by this contract provision, 
and that it sustained damages as a result of respondent’s breach 
of contract. Respondent’s defense to the action is that the lettuce 
in controversy was inspected and accepted by complainant’s 
agent at shipping point, and that the sale was made on an f.o.b. 
acceptance basis. In support of this position respondent offered 
the testimony of * * *, its sales manager. While * * * appar- 
ently had no specific recollection of the telephone conversation 
that gave rise to the contract, he did testify that the sale was 
negotiated by the * * *, which company acted as agent for com- 
plainant, and that the customary procedure in transactions such 
as this was for the company’s inspector, * * *, to inspect lettuce 
on the cooling company floor in the morning and for another 
representative of * * *, a * * *, to telephone him later in the 
day and to purchase on the basis of the earlier inspection. * * * 
also testified that the shipment in controversy and one other car 
were loaded with lettuce which passed through the cooling com- 
pany’s plant on the date the contract herein was negotiated ; that 
* * * inspected this lettuce either in the field or on the cooling 
company floor; and that all the lettuce packed by respondent that 
day came from the same field, was cut, harvested, and packed 
under the same conditions. To further support its version of the 
transaction, respondent offered in evidence its invoice covering 
the shipment in controversy, which contains the printed entry, 
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“F.o.b. Acceptance, inspected and accepted at * * *.” It does not 
appear that complainant at any time objected to the terms of the 
invoice quoted immediately above. Furthermore, complainant 
failed to offer any testimony or other evidence to refute respon- 
dent’s allegations and evidence to the effect that the sale herein 
was made upon the basis of an inspection and acceptance by com- 
plainant’s agent. While the evidence which respondent has offered 
is not in itself conclusive, in view of complainant’s failure to dis- 
prove or even challenge this defense, we conclude that the con- 
tract was entered into on an inspection and acceptance basis as 
alleged by respondent. 


In a sale after inspection, there exists no warranty of suitable 
shipping condition. Anonymous, 8 A.D. 1276. Accordingly, the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4223) 


BOEHMER, INC. v. NORTHERN FRUIT COMPANY, INC. AND DEFEO 
Fruit COMPANY. PACA Docket No. 6034. Decided March 22, 
1955. 


Rejection of Commodity without Reasonable Cause— 
F.O.B. Sale—State Grade—Suitable Shipping Condition 
—Abnormal Deterioration of Commodity—Damages 


Where Washington No. 1 peaches were sold on an f.o.b. basis and the 
purchaser rejected them upon delivery because inspection revealed 13% 
total average defects, held, an f.o.b. sale means that the produce is in 
suitable shipping condition which assures that under normal transporta- 
tion conditions the produce will be delivered without abnormal deteriora- 
tion and that, although the question of whether this was excessive 
deterioration for Washington No. 1 peaches has not been previously 
determined, inasmuch as U.S. No. 1 is similar to Washington No. 1 grade, 
and it permits a 12% total for defects at destination, the 13% cannot 
be said to be abnormal, and thus the rejection was without reasonable 
cause and in violation of the act, and reparation to be awarded com- 
plainant should be the difference between the invoice price and the net 
proceeds of resale. 
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Golbus & Golbus, of Chicago, Illinois, for complainant. Sam R. Sumner & 
Sam R, Sumner, Jr., of Wenatchee, Washington, for respondent, North- 
ern Fruit Company, Inc. Mr. Thomas D. Sheahan, of Kansas City, 
Missouri, for respondent, DeFeo Fruit Company. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In its formal complaint filed on May 25, 1953, complainant alleges 
that, acting as broker and agent for respondent Northern Fruit 
Company, Inc. [hereinafter called Northern], complainant sold 
one carload of peaches for Northern to respondent DeFeo Fruit 
Company [hereinafter called DeFeo]. It is further alleged that it 
was agreed between complainant and Northern that this respon- 
dent would pay to complainant a brokerage fee of 5 cents per box 
for the peaches sold, and that complainant would invoice and 
collect from the buyer the total sales price of the peaches, amount- 
ing to $2,114.00. In the complaint it is further alleged that com- 
plainant, through Brown & Loe, a broker located at Kansas City, 
Missouri, arranged for the sale of the peaches to DeFeo; that 
complainant remitted to respondent Northern the invoice value 
of the shipment less complainant’s agreed brokerage fee of 5 
cents per box; that the peaches tendered for delivery to DeFeo 
were rejected by this respondent; and that the peaches were 
resold for net proceeds of $943.45. Claim for reparation is made 
by complainant against respondents, in the alternative, for the 
difference between the invoice value to DeFeo and the net pro- 
ceeds of resale realized by complainant. 


Copies of the formal complaint and of the Department’s report 
of investigation were served by registered mail upon respondent 
Northern on June 24, 1953, and upon respondent DeFeo on June 
22, 1953. A copy of the Department’s report of investigation was 
served by registered mail upon counsel for complainant on June 
22, 1953. 


Respondent Northern filed an answer to the formal complaint 
denying that complainant acted as its agent or broker, and alleg- 
ing that the peaches in controversy were sold to complainant. 
Northern further alleges an allowance of 5 cents per box was 
granted by it upon complaint of Boehmer’s customer. Northern 
denied liability, and did not request an oral hearing. Respondent 
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DeFeo filed an answer to the formal complaint denying liability. 
This respondent alleges that the only dealings it had in connec- 
tion with the peaches in controversy were with Brown & Loe, 
and further alleges that the peaches tendered for delivery did not 
meet contract requirements. This respondent requested an oral 
hearing. 

Neither complainant nor respondent Northern requested an 
oral hearing. Therefore, in accordance with the shortened method 
of procedure provided by the Rules of Practice (7 CFR 47.20), 
complainant filed an opening statement against this respondent, 
Northern filed an answering statement, and complainant filed a 
reply thereto. In accordance with the request of respondent 
DeFeo for an oral hearing, a date for hearing was scheduled, but 
prior to such date the Department was advised that DeFeo had 
withdrawn its request and had consented to the use of the short- 
ened method of procedure. Thereupon complainant filed an open- 
ing statement against DeFeo. Respondent DeFeo did not file an 
answering statement thereto. This completed the submission of 
evidence. 


FINDINGS OF FACT 


1. Complainant, Boehmer, Inc., is a corporation, whose post 
office address is Wenatchee, Washington. 


2. Respondent, Northern Fruit Company, Inc., is a corpora- 
tion, whose post office address is Box 1486, Wenatchee, Washing- 
ton. At the time of the transaction involved herein, this respon- 


dent was licensed under the act. 


8. Respondent, DeFeo, Fruit Company, is a partnership com- 
posed of Jack DeFeo, Harry DeFeo and Adele DeFeo, whose post 
office address is 401 Walnut Street, Kansas City 6, Missouri. At 
the time of the transaction involved herein, this respondent was 


licensed under the act. 


4. On or about September 6, 1952, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, complainant and respondent Northern entered into an 
oral contract whereby it was agreed that complainant, acting as 
agent for Northern, would sell for Northern one carload of Wash- 
ington No. 1, J. H. Hale peaches at a price of $1.40 per box, f.o.b. 
shipping point, for 1400 boxes of 55’s and larger, and $1.15 per 
box, f.o.b. shipping point for 70 boxes of 60’s. It was further 
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agreed that respondent Northern would pay complainant a brok- 
erage fee of 5 cents per box, and that complainant would invoice 
and collect the sales price of the peaches from the buyer. 


5. On or about September 6, 1952, acting through its agent, 
Brown & Loe, Inc., a broker located in Kansas City, Missouri, 
complainant sold to respondent DeFeo one carload of Washington 
No. 1, J. H. Hale peaches, containing 1400 boxes of 55’s and 
larger at an agreed price of $1.40 per box, f.o.b. shipping point, 
and 70 boxes of 60’s at an agreed price of $1.15 per box, f.o.b. 
shipping point, for a total sales price of $2,040.50, f.0.b. shipping 
point. On the date of sale, the peaches which were the subject 
thereof were rolling in car FGEX 38779. 


6. On or about September 5, 1952, respondent Northern 
shipped from loading point in Wenatchee, Washington, consigned 
to itself at Minneapolis, Minnesota, in car FGEX 38779, 1400 
boxes of J. H. Hale peaches, size 55’s and larger, and 70 boxes of 
J. H. Hale peaches, size 60’s. On or about September 8, 1952, 
respondent Northern diverted this shipment to respondent DeFeo 
at Kansas City, Missouri. 


7. The peaches in car FGEX 38779 were inspected at shipping 
point on September 5, 1952, by J. H. Smith, Perishable Inspector 
for the Great Northern Railway Company. The inspection certifi- 
cate issued by Smith reads, in part, as follows: 

“Quality: Good. 

“Condition: Irregular. 

“Decay and/or Defects: Few minor blemishes, stem pulls 
and bruises. * * * 

“Remarks: * * * Good quality fruit. Precooled stock. * * *” 


8. On or about September 10, 1952, complainant paid to re- 
spondent Northern the sum of $1,967.00, the difference between 
the invoice value to DeFeo of the shipment in the amount of 
$2,040.50 and complainant’s brokerage fee of $73.50. 


9. The peaches in car FGEX 38779 arrived at Kansas City, 
Missouri, on or about September 11, 1952. A Federal inspection 
of the shipment was made at 11:30 a.m. on September 12, 1952. 
The certificate evidencing this inspection reads, in part, as 
follows: 

“Quality: Stock is mature, clean, well formed and shows 
from a trace to 65%, mostly 25 to 50% red color. Grade 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 248 


defects range from 3 to 10%, average 6% consisting of scars, 
hail injury and stings. 

“Condition: Stock is firm to ripe, mostly firm to firm ripe 
with most boxes showing 3 to 18%, some none, average 5% 
seriously damaged by bruising. Bruised fruits show 1 to 3, 
mostly 1 spot 1 to 2 inches in diameter and discolored to 
seeds. In most boxes no decay but in many boxes from 3 to 
5%, average 2% decay. Decay is Rhizopus Rot. 


“Grade: Now fails to grade U. S. No. 1 only account of bruis- 
ing and decay. Also now fails to grade Washington No. 1 for 
same reasons. 


“Remarks: Inspection and certificate restricted to product in 
upper 4 layers.” 


10. DeFeo refused to accept the peaches in controversy or to 
pay any part of the purchase price thereof. On instructions from 
complainant, the peaches were diverted by Brown & Loe to St. 
Louis, Missouri, and were there sold at auction by the G. A. Marsh 
Company for net proceeds of $943.45, which amount was received 
by complainant. 


11. The formal complaint was filed on May 25, 1953, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The issue we shall consider first is whether complainant acted 
as agent for Northern Fruit Company in making the sale of the 
peaches in question to DeFeo, or whether complainant purchased 
the peaches from Northern and resold them to DeFeo. Complain- 
ant contends that it acted as Northern’s agent, that the agreement 
between it and Northern provided for a brokerage of 5 cents per 
box to be paid to complainant by Northern, and that complainant 
was to invoice and collect the purchase price of the peaches from 
the buyer. Northern contends that the transaction constituted an 
outright sale from Northern to complainant. In support of its 
position, complainant has submitted a copy of “Confirmation of 
Sales and Shipping Order,” dated September 6, 1952. This con- 
firmation shows Northern as the seller of the peaches in contro- 
versy and contains shipping instructions to Northern to ship to 
DeFeo. The confirmation further contains the provisions that 
“Boehmer, Inc. will invoice and collect from buyer as per phone 
agreement.” In complainant’s Opening Statement of Facts, which 
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is in the form of an affidavit executed by R. M. Boehmer, Vice- 
President of complainant corporation, it is stated that the affiant 
prepared the confirmation in accordance with the oral agreement 
entered into by Northern and complainant, and that a copy of the 
confirmation was mailed to Northern, properly addressed and 
stamped, and was not returned by the post office. Northern alleges 
that this confirmation “was never presented to this answering 
respondent.” Northern invoiced complainant on September 8, 
1952, for the peaches at a price of $1.35 per box on the 55’s and 
larger, and $1.10 per box on the 60’s. Because of the arrangement 
of the typed information on Northern’s invoice in relation to the 
printed portion thereof, it is not altogether clear who the pur- 
chaser of the peaches is indicated thereon to be. However, the 
invoice is fairly susceptible to the interpretation that Boehmer 
was intended to be billed by Northern for the payment of the 
peaches, and that the peaches were sold and shipped by Northern 
to DeFeo. Upon the record, we conclude that complainant acted 
herein as an agent for an undisclosed principal, Northern, in 
arranging for the sale of the peaches in controversy by Northern 
to DeFeo. There is no evidence that complainant failed in any 
way properly to carry out its duties as such agent. 


We next consider the question whether DeFeo’s rejection of 
the peaches was justified. The contract required the delivery, on 
an f.o.b. basis, by Northern to DeFeo of Washington No. 1, J. H. 
Hale peaches. The shipment in controversy was not inspected by 
a Washington State or a Federal inspector prior to shipment. 
The peaches were, however, inspected by J. H. Smith, Perishable 
Inspector for the Great Northern Railway Company. His report, 
quoted in Finding of Fact No. 7 above, indicates the peaches were 
of “Good” quality with a “Few minor blemishes, stem pulls and 
bruises.” According to the affidavit of Sue Bretz, Supervisor of 
Grading and Foreman of Packing for Northern, she participated 
in the grading and packing of the peaches in controversy, and at 
shipping point the peaches here involved were Washington State 
No. 1, Hale peaches. The affidavit of R. L. Golden, buyer and 
inspector for Northern, is to the same effect. From this evidence, 
we conclude that the peaches in controversy were J. H. Hale 
peaches and were of Washington State No. 1 quality at shipping 
point. 

While the peaches were required under the contract to grade 
Washington State No. 1 at shipping point, they were not required 
to grade Washington State No. 1 at destination. Texas Fruit Co. 
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v. Joseph Martinelli & Co., Inc., 5 A.D. 278. Under the f.o.b. term 
of the contract, the peaches were required to be in suitable ship- 
ping condition. (Regulations, 7 CFR 46.24(i)). Suitable shipping 
condition in relation to a rolling car means that the commodity, 
at the time of sale, is in a condition which, if the shipment is 
handled under normal transportation service and conditions will 
assure delivery without abnormal deterioration at the destination 
specified in the contract of sale. (Regulations, 7 CFR 47.24(j) 
and (k)). 

The next question, therefore, is whether the peaches were ab- 
normally deteriorated upon arrival at Kansas City, Missouri. It 
appears that transportation service and conditions were normal. 
The restricted Federal inspection completed at Kansas City on 
September 12, 1952, as evidenced by the inspection certificate 
quoted in Finding of Fact No. 9, reveals that grade defects ranged 
from 3 to 10%, average 6%, consisting of scars, hail injury and 
stings; with most boxes showing “3 to 18%, some none, average 
5% seriously damaged by bruising. * * * In most boxes no decay, 
but in many boxes from 3 to 5%, average 2% decay.” Thus, the 
total average defects was 13%. The stock then failed to grade 
U. S. No. 1 or Washington State No. 1 only on account of bruis- 
ing and decay. The official Standards for Peaches for the State 
of Washington provides one grade, that is, Washington State No. 
1. A tolerance is provided as follows: In order to allow for vari- 
ations incident to proper grading and handling, not more than 
10%, by count, may be below the requirements of this grade, but 
not to exceed a total of 5% shall be allowed for defects causing 
serious damage, and not more than one-fifth of this amount or 
1% shall be allowed for decay. No additional tolerance is allowed 
for defects at destination. Based upon results of the Federal 
inspection made at destination, it therefore appears that at the 
time of this inspection, which was 7 days after shipment, the 
peaches contained defects averaging 3% in excess of those which 
would have been allowed at shipping point for Washington State 
No. 1 peaches. We are unaware of any precedent decision by 
which it may be determined whether the deterioration found at 
destination was excessive for Washington State No. 1 peaches. 
As stated in Pearl Grange Fruit Exchange, Inc. v Daylight Gro- 
cery Co., Inc., etc., 138 A.D. 77, 82, “No exact definitions, expressed 
in percentages, can be given for the terms normal and abnormal 
deterioration. The percentages vary with the circumstances— 
length of time in transit, grade and condition of the produce when 
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shipped, season of the year, and other factors—and must be 
evaluated in the light of past experience under similar conditions.” 

The U. S. standards for peaches (7 CFR 51.312) provide a tol- 
erance for U. S. No. 1 grade similar to that for Washington State 
No. 1 peaches, except that the U. S. standards allow an addi- 
tional 2% tolerance for decay at destination; that is, the U. S. 
grade standards for No. 1 peaches permit a total tolerance of 
12% for defects at destination. Certainly, by comparison with the 
U. S. grade standards, 12% total average defects at destination 
for Washington State No. 1 peaches could not be said to be abnor- 
mal deterioration. We think that the average of 13% total defects 
found in this shipment of Washington State No. 1 peaches at des- 
tination cannot be said to be abnormal. It follows that DeFeo’s 
rejection of the shipment was without reasonable cause and in 
violation of section 2 of the act. 

DeFeo rejected the peaches without reasonable cause and is 
liable to the seller for the damages sustained by reason of such 
rejection. The damages herein amount to $1,170.55, which is the 
difference between the invoice price to DeFeo of $2,114.00 and 
the net proceeds of resale of $943.45 realized by complainant. 

In the original negotiations between Northern and Boehmer, 
Northern was unwilling to accept DeFeo as a credit risk. The 
brokerage agreement contemplated that Boehmer would pay 
Northern for the peaches and, in turn, bill and collect from 
DeFeo. The terms of the brokerage agreement also seem to imply 
that, in the event of DeFeo’s failure to pay, the loss, as between 
Northern and Boehmer, should be borne by Boehmer. Accord- 
ingly, since Boehmer has heretofore remitted to Northern the 
invoice value of the shipment, less its brokerage fee, the dam- 
ages owed by DeFeo should be paid to Boehmer. Also, since 
Northern delivered peaches as required by the contract, the com- 
plaint against Northern should be dismissed. 


ORDER 

Within 30 days from the date hereof, respondent DeFeo Fruit 
Company shall pay to complainant, as reparation, the sum of 
$1,170.55, with interest thereon at the rate of 5 per cent per 
annum from October 1, 1952, until paid. 

The complaint, insofar as it relates to respondent Northern 
Fruit Company, Inc., is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4224) 


ARTHUR GERBER & COMPANY v. THOMAS J. HOLT COMPANY. PACA 
Docket No. 6299. Decided March 24, 1955. 


Evidence—Failure to Establish Contract Was on Inspec- 

tion and Acceptance Basis—Failure to Establish Quality 

of Brand—Suitable Shipping Condition—Failure to Pay 

Balance of Purchase Price of Lettuce— Rejection of Com- 
modity without Reasonable Cause 


Where complainant sold and delivered Fresh Field Brand lettuce to respond- 
ent alleging that sale was after inspection but failed to prove respondent 
inspected the produce before purchase, and respondent rejected the 
lettuce because it failed to meet contract requirements, but the record 
contains no evidence as to what Fresh Field Brand meant, held, the 
complainant failed to sustain the burden of proof upon it that the 
respondent inspected and accepted the produce before purchase, but 
inasmuch as the evidence submitted failed to establish the meaning of 
the brand, the record does not show that the lettuce was not in suitable 
shipping condition, and since there was no breach of warranty by com- 
plainant, respondent’s rejection was without reasonable cause, and it is 
liable for the entire purchase price. 


Arthur Gerber & Company, of Chicago, Illinois, complainant, pro se. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 27, 1954, complainant seeks 
to recover damages in the amount of $466.26, the unpaid balance 
of the purchase price allegedly due in the sale by complainant to 
respondent of one carload of lettuce. Copies of the formal com- 
plaint and of the Department’s report of investigation were served 
by registered mail upon respondent on June 28, 1954. On the same 
date, a copy of the Department’s report of investigation was 
served by registered mail upon complainant. 

Respondent filed an answer to the formal complaint denying 
liability. In the answer it is denied that the sale to respondent was 
made upon the basis of an inspection and acceptance by respond- 
ent, and it is alleged that the lettuce delivered by complainant 
failed to meet contract requirements. 
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Inasmuch as the amount involved herein is less than $500, 
evidence was submitted in accordance with the shortened method 
of procedure. As provided by such procedure, complainant re- 
quested that its complaint and exhibits be considered as its open- 
ing statement. Respondent filed an answering statement and 
complainant filed a reply thereto. 


FINDINGS OF FACT 


1. Complainant, Arthur Gerber & Company, is a partnership 
composed of Arthur Gerber and Allen Gerber, whose post office 
address is 1425 South Racine Avenue, Chicago 8, Illinois. 


2. Respondent, Thomas J. Holt Company, is a partnership 
composed of Thomas J. Holt and Israel Sussman, whose post office 
address is 208 Walnut Street, Philadelphia, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about March 4, 1954, contemplating the shipment of 
a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into a contract for the sale by 
complainant to respondent of 640 cartons Field Fresh brand Ice- 
berg lettuce, 2 dozens size, at an agreed price of $1.50 per carton, 
f.o.b. shipping point, plus vacuum cooling of 15¢ per carton, mak- 
ing a total contract price of $1,056.00. 


4. On or about March 4, 1954, complainant shipped from load- 
ing point in the State of California, to respondent at Philadelphia, 
Pennsylvania, in car PFE 43195, 640 cartons of Field Fresh brand 
Iceberg lettuce, 2 dozens size, vacuum cooled. 


5. The lettuce in car PFE 43195 was federally inspected at 
Philadelphia, Pennsylvania, on March 12, 1954. A corrected cer- 
tificate evidencing such inspection reads, in part, as follows: 


“Quality: Heads generally fairly well trimmed. Outer leaves 
mostly green, many light green. Average 63% hard to firm, 
6% fairly firm and free from defects which average 8% 
mostly worm damage and broken midribs. 


“Condition: Heads generally fresh and crisp. Average 5% 
heads damaged by discoloration affecting outer wrapper 
leaves. In most cartons 2 to 6 heads per carton, in some none, 
average 15% damage, including 4% serious damage by Tip- 
burn. In most cartons 1 to 2 decayed heads, in many cartons 
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none, average 3% decay, Bacterial Soft Rot in all stages 
generally following Tipburn. 

“Grade: Now fails to grade U. S. No. 1 only on account of 
condition factors noted above. 

“Remarks: Inspection and certificate restricted to product 
and lading in upper 3 layers. This is a corrected certificate 
and supersedes certificate B-2627.” 


6. The lettuce delivered by complainant to respondent was 
accepted and resold by respondent. The proceeds of such sale 
amounting to $589.74 were remitted to complainant by respondent 
and, by agreement between the parties, were accepted by com- 
plainant as part payment of the purchase price. 


7. The formal complaint was filed on May 27, 1954, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


In the complaint it is alleged that the contract between the 
parties was negotiated by Glen Davis of the Charles Huston 
Company, a broker located at E] Centro, California, who acted in 
such sale as agent for the respondent. According to the affidavit 
of Arthur Gerber, Allen Gerber represented complainant in the 
negotiation of the contract. Complainant contends that Glen Davis 
inspected and accepted the lettuce at shipping point for respond- 
ent company. This allegation is denied by respondent. The only 
evidence submitted by complainant in support of its contention 
that the sale was made upon the basis of an inspection and 
acceptance by respondent’s agent is a copy of an invoice allegedly 
rendered to respondent by complainant which bears the terms 
“F.o.b. shipping point acceptance.’’ Respondent denies having 
received this invoice. Complainant has also submitted two affi- 
davits executed by Arthur Gerber. Both of these are to the same 
effect as the allegations of the complaint. However, we nowhere 
find in evidence a statement by either Allen Gerber or Glen Davis, 
the two people who actually made the contract, as to what the 
terms of such agreement were. Upon the record we hold that 
complainant has failed to sustain the burden of proof upon it to 
establish by a preponderance of the evidence that the lettuce was 
inspected and accepted by respondent’s agent; and we conclude 
that the sale was made on an f.o.b. basis. 


Under the f.o.b. terms of the contract, the lettuce was required 
to be in suitable shipping condition. Regulations, 7 CFR 46.24 (i). 
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Suitable shipping condition in relation to a direct shipment means 
that the commodity at the time of billing is in a condition which, 
if handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the destina- 
tion specified in the contract. Regulations 47.24(j). Therefore, the 
next question is whether the lettuce involved was in suitable ship- 
ping condition. 


In considering this question, it must be borne in mind that the 
lettuce here was not sold on a grade basis. The only contract 
specification was that it be “Field Fresh brand,” 2 dozens size. 
Lettuce of the designated brand and size was delivered by com- 
plainant. There is no evidence of record to show what significance 
the brand name had so far as quality is concerned. Nor can it be 
determined from the record whether “Field Fresh brand” desig- 
nates lettuce of the best quality, the poorest quality, or of a quality 
somewhere in between. The difficulty, therefore, in determining 
what constitutes abnormal] deterioration in this shipment of an 
unknown brand of lettuce [unknown so far as the record is con- 
cerned at least] at once becomes apparent. 


In James & Buckley v. Hecht Produce Company, 12 A.D. 168, 
we pointed out that “Unlike many commodities lettuce is not 
rendered unsaleable by the appearance of small discolored areas. 
Frequently lettuce is trimmed as it is prepared for retail sale, and 
those leaves or portions thereof so affected can be removed without 
materially affecting the appearance of the head.” We there held, 
where the lettuce sold was represented to be of good quality and 
in good condition, but was not sold on a grade basis, and the ship- 
ment at destination, seven days after it left shipping point, con- 
tained 3 percent grade defects, 21 percent damage by tipburn, 
and 1 percent decay (a total of 4 percent serious defects and 21 
percent damage by tipburn), that the quality and condition of the 
lettuce was not such as to justify the purchaser’s rejection. 


In the case at issue, the lettuce at destination, 8 days after 
shipment, contained 8 percent defects (mostly worm damage and 
broken midribs), 5 percent discoloration affecting outer wrapper 
leaves, 15 percent damage including 4 percent serious damage by 
tipburn, and 3 percent decay. 

As stated in Pearl Grange Fruit Exchange, Inc. v. Daylight 
Grocery Co., Inc., etc., 18 A.D. 77, 82, “No exact definitions, 
expressed in percentages, can be given for the terms normal and 
abnormal deterioration. The percentages vary with the circum- 
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stances—length of time in transit, grade and condition of the 
produce when shipped, season of the year, and other factors— 
and must be evaluated in the light of past experience under similar 
circumstances.” Under the circumstances of this case, and par- 
ticularly in view of the fact that the sale herein was made on the 
basis of a brand not shown to have any particular significance to 
the parties, we hold that the evidence is insufficient to show that 
the lettuce involved was not in suitable shipping condition. 


It follows from what has been said above that, since there was 
no breach of contract on the part of complainant, respondent is 
liable for the entire purchase price of the shipment, less the 
amount previously remitted to the complainant. Respondent has 
heretofore paid to complainant $589.74 against the original pur- 
chase price of $1,056.00, leaving a balance due complainant of 
$466.26. Respondent’s failure to pay this balance is a violation 
of section 2 of the act for which reparation, with interest, should 
be awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $466.26, plus interest thereon at the 
rate of 5 percent per annum from April 1, 1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4225) 


HAROLD H. KASTNER COMPANY v. C. V. JONES. PACA Docket No. 
6432. Decided March 24, 1955. 


Failure to Pay Balance of Purchase Price of Fruit— 
Default 


Headnotes in 14 A.D. 221, applicable here. 


Harold H. Kastner Company, of Sanford, Florida, complainant, pro se. Miss 
Lenore H, Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 4, 1954. A formal com- 
plaint was filed on October 21, 1954. Complainant seeks an award 
of reparation in the amount of the balance of the purchase price 
of a shipment of fruit sold and delivered to respondent in Febru- 
ary 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant by registered mail on November 
18, 1954. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent personally on 
January 3, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Harold Henry Kastner, doing 
business as Harold H. Kastner Company, whose address is P. O. 
Box 742, Sanford State Market, Sanford, Florida. 


2. Respondent is an individual, Claude V. Jones, doing business 
as C. V. Jones, whose address is 18 Kingsgate Drive, Columbia, 
South Carolina. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


38. In the course of interstate commerce and by oral contract, 
complainant sold to respondent on February 6, 1954 the following 
fruits at the prices indicated: 


192 cwt. bulk fruit at $2.25 $432.00 
31 Boxes M.S. Grapefruit at 2.00 62.00 
44 Boxes M.S. Grapefruit at 2.00 88.00 
504 5-lb. bags Grapefruit at .195 98.28 





Total $680.28 
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4. Fruit meeting the specifications of the foregoing contract 
of sale was shipped by truck from Sanford, Florida, in interstate 
commerce, to respondent at Savannah, Georgia. Upon arrival at 
destination, respondent accepted the fruit in compliance with said 
contract of sale and made no complaint with respect thereto. 


5. The purchase price of the shipment of fruit is $680.28, of 
which respondent paid $125 at the time of purchase and $428 on 
March 15, 1954, such payments totaling $553, leaving due and 
owing by respondent to complainant the sum of $127.28. 


6. The formal complaint was filed on October 21, 1954 which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the shipment of fruit is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $127.28, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $127.28, with inter- 
est thereon at the rate of 5 percent per annum from March 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 4226) 


PACA Docket No. 6270. Dismissed March 8, 1955. Complainant 
pro se. Dreher, McCarthy & Dreher, of San Francisco, Cali- 
fornia, for respondent. Mr. Champe T. Broaddus, Presiding 
Officer. Order by Thomas J. Flavin, Judicial Officer. 
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COURT DECISION 


UNITED STATES v. ASHLAND FARMS MILK COMPANY, A CORPORA- 
TION.* (U.S.D.C. Mass.). Decided March 10, 1955. 


UNITED STATES DISTRICT COURT OF MASSACHUSETTS 
C.A. 54-692-A 


Denial of Injunctive Relief—Summary Judgment— 
Evidence—Dismissal 


Where the defendant has at the time of hearing rectified whatever violations 
were committed in the past and has given assurances that such violations 
will not continue in the future, and where no concrete evidence of a 
threatened prospective violation is introduced, the court will not grant 
injunctive relief. 


Max Kabatznick, Attorney for Defendant. 


Anthony Julian, Attorney, U. S. Department of Justice; Jerome Medalie, 
Assistant Attorney, U. S. Department of Justice; and Joseph A. Walsh, 
Attorney, U. S. Department of Agriculture, for the Government. 


MEMORANDUM 


Aldrich, District Judge. 


The plaintiff’s motion for summary judgment is denied. There 
is, it appeared by stipulation at the hearing, no present violation, 
the defendant, a week before the hearing, having finally paid up 
all arrears. While I do not question my power still to enjoin the 
defendant simply from committing future breaches, United States 
v. W. T. Grant Co., 345 U.S. 629, the burden is on the government 
to show that there is a substantial prospect of such recurrent vio- 
lations before I will issue an order applicable only to such. Al- 
though the defendant’s past record in this case as disclosed by 
the facts presently before me leaves a great deal to be desired, 
I am not prepared to say that as a matter of law I must draw 
the inference that the government has met the burden resting 
upon it. 

I will not, on the other hand, dismiss the case as moot, and will 
try this question on the merits if the government wishes. I sug- 
gest, however, that the government might be better advised to 
dismiss this case with costs to it, with the understanding that any 
future violation, if one should occur, will lay the basis for a pre- 
liminary injunction as distinguished from a final one. 


* Unreported court decision published in Agriculture Decisions.—Ed. 


